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Beegenie.

Teopia «(paKTopoBL» BL Gunocodin W yBleyeHie «:-);COHOMI}HeCKHML
dakTopoMb» BB obmectsorbrbuin cosganu To, yto uBnNHE pane uenonh-
YECKMXDL OTHOMIEHIH HNHM BOBCE HE paacmanHBan(:S{ UM pasgMaTpUBancs
ONHOCTOPOHHE M HEMOJIHO, o s

Muoris TeopeTHyeckis mpobneMil NUGO BOBCE OTBEPFAITCH, KaKb He-
cywecTeyouisi, mubo pasphluaoTcs MeXaHMYECKH, NpeapaaTo. [lofb TakuMB
yroMB 3pbHIA KH3HL [PENCTABNSETCS HE CIOXKHOH, & MPOCTOH, HE MHOro-
rpavHoM, a ORHOBOKOH.

.B® cBASH Cb BTHMB M NpaKTHuYecKasi Guiocotis HampaelseThb CBOH
VCKaHisi MPEeUMYyLIECTBEHHO BB cepy SKOHOMHUECKHX® SBJIEHIH, M Bch CBOM
TpeboBaHia NPeIbIBNSETD, TNaBHEIMEL 00pasoMb, 3KOHOMHYECKOMY CTPOIO.
Yixe TIepBOYUMTENH colliajiMaMa, TPONoBBAYs noanoe ¥ KopenHoe TTIePeyCTpoii-
CTBO @cero COBpeMenHaro o6ljecTBa, COCDENOTOMMIIHCH MMo4YTH Bcelhno - Ha
KPHTHKE TONBKO SKOHOMUYECK(0 CTPOS, Ha MOpefHaYepTaHIM TONBbKO gkoHo-
Mureexaro MIeana.

Hewmckymésras MBI, HeodwWTa, BhNalas Bb OOBHHYI JIOTHYECKYIO
OIIMOKY: ONHO W3L CBOMCTB: M TPOABNEHIH Whnaro nNpHHHMATE 24 CaMmoe
cofepatie 5TOrO UbIaro —TofAanack 3apasHUTENbHOMY BIIAHIO aBTOPUTE-
TOBL M Ha MBcTo BCECTOPOHHSTO H WhnocTHOro upieana IOCTasuna Hac-
THYHBIH W Y3Kif: COLIanusM® TIRETHOPUIICH BB OKOHOMUMECKI COLianuaM®,

HeynvBuTensHo, 4TO NPHETaKMWX® YCMOBIAXDL COLianMCTHYecKas MEICIH
He BHecna Huuero BB pasphbiuenie mpapoBmix: npo6rmeMs. Bompochl mpasa
OHa WM BOBCE WIHOpUpoBana, unu Bombe unu Menbe HCKycHO obxomuria,
WK OTpaHH4uBanacs OOLIMMH yKazaHisMH, 4TO COLIaIM3Mb, MBICITHMEIH HMU
' KaK'bh BKOHOMHUYECKIH HIeallb, Bce pasphlIMTE M BCHBX® YIOBIETBOPUTS.

B® o6nacTy NpaBoBOTO TBOPYECTBA M CTPOMTENLCTBA COLIANMCTHYE-
CKag MHICIIb He TONBKO He FBHIA Mipy 4ero-HWbyns OpHWIHHamnbHAro, HO He
BhipafoTana [axe s cebsd ScHAr0 M KaTeropudeckaro oTehkrTa Ha MHOrie
sreMeHTapubiillie BONMpPOCH He. 3aBTPAINHATO, a4 JAXE CETONHHALUIHATO OHS,

BreiHecna nu CcOBpeMEHHAsS  CoLianMcTHYecKast MEICHL ONpenBIeHHbIH
OTBBTHL Ha BonpocH KM3OMpaTensHArO IIpaBa, Ha MPONOPLIOHANBHOE Tpen-
CTaBUTENLCTEO, HA pedepeHAyMb, Ha HHHLIATHBY, Ha cmocob® mNogaus ro-
nmocoes? Mnu Boipabortana v oHa (opMy TapaHTiH HaUiOHaTLHATO CAMO-
onpenbueHid, HOpPMy COXMTENBCTBA BB ONHOMDB TOCYHAPCTBE HbBCKONLKUXE
HallioHanbHOCTEH, Pa3NHUYHBIX'B KYNBTYPH H Dachr
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Mnu, naxonels, BooOGIIE: KaKb MBIC/IKHTL Ce6h caMbll colianusMb: Bb
To# nu topmd denopbueckaro oBWIENKHTIS, KOTOPOE HOCHTE pONOBOE Ha-
zpanie rocynapctea unu EHE ero? «OToMpeTh» 1M TOCYAapcTBO, CTARL
UIHIUHUME,—KaKb yBbpsn® B: cBOe Bpems DHrenbeh 1) u yehpaeTs mo
cie speMsi Bebens *),—wunM TaKoH B3TIAIb BHI3BAHL MNHIIL CTPACTHEIM®
KEJiaHieMs €ro aBTOPOBRD BHIBTE HCUESHYBLIMMH COBPEMEHHHEIXB NpencTa-
EHTENER COCYAAPCTBa M BMBCTE Ch HHUMH 23aCTaBUTL HCYE3HYTh «BECH MO-
nuTHYeCKil annapate?» ) Mnu, HaobopoTs, caMplil couianuMaMs ciBIyeTh
MHCINTE BE: GDOpPME rocynapcTBEHHAro OBLEKMTIS, HHaYe OpraHHa0BaHHAaTo,
cHaOMEHHAro MHLIMM rapaHTiaMy, Npecibayiollaro WHbS IWhIM M [IPOY., HO
BCE e BB (HOpMB rocynapcrea, Kakbs OHHOMH H3b HeobxomuMBHIMXE OpPME
NcHxHueckaro ofieHis mopen? *)

BoTb BOMpOCH, OTBBTE Ha KOTOPHE,—KakKb H Ha UBMBH pags mpy-
THXB, TINyOOKO CYIIEeCTBEHHEIXB BONPOCOBL,—OMNpPenBlsinTcs CKIOHH o-
CTAMU 4 CcHUMHOaTIidaMH OTHBIbLHBXSL COLiamHUECTOR®, a He
NPUHUKTIANEHLIMA OTTBHKAMH WXB MHBHIN, NpeXne BCEro moToMy, 4TO Ca-
MEE TIPUHLKMOEL Bb 00NACTH NpaBa ellle CIULIKOMB HENOCTATOYHO paspabo-
TaHBl COLIANMCTUYECKOHM Teopiew, :

Ecnu «anma Bce’l HAYKM O TOCYyNapcTEh HMMBETE BecbMa BaWHOE 3Ha-
ueHle,—KaKb yBBPAET: NMpUSHAHHEIH ABTOPHTET®: 5ToH Hayku [ eoprs len-
NMMHEKD,—TOTE PE3Y/AbTaTh, 4YTO MNPOTHBOTONOXHOCTh TNPHHLUHMTIANLHEIXE
Bo33phHill Ha TOCYNapeTBO CBOIOMTCS Kb NPOTHUBOTIONONHOCTH HBYXE OCHOB-
HEIXE MipoBo33pBHIA: WHIUBUIYANHCTHYECKU-ATOMHCTHYECKArO W YHUBED-
CANLHO-KOMIEKTHBUCTHYECKAT0» *),—T0 ONMHAKOEO CMNPABEMIMBO HA HAIlb
B3MNISNL W 00paTHOE YTBEpPKAEHie: NI BCETO YHHABEPCANLHO-KOIIIEKTHBH-
CTHYecKaro MipomossphHis uMbeTh BecbMa BaXKHOE 3HAYEHIe TO HIM Apyroe
MpUHOHmansHoe Bo33phHie Ha ToCyIapeTBO M, —MIKPE TOro,— Ha RPAEO.

Béan Teopid mpaBa He CYUECTBYyeTH NONWTHKH I[Ipasa. Dess oT4eT-
THUBHIX'D TPEACTaBNEHIN 0 3amayaxtb [paBa W onperblieHHAr0 OTHOWIEHIS Kb
OTABIBHEIME €ro MpobNeMaMb HEMEICTUMA HUKAKas Teopis Npasa, HEBO3-
MOXHO HWKAaKoe TBOPYECTBO BB MONHTHKE mpaBa. Bes ycTOMYMBOCTL COIIi-
anbHATO CTPOMTENLCTBA MOKOMTCS Ha rMyOWHE M WHPOTH NpaBOBOH TOYKH
3pbuis erc crpouTenei. :

W ecnu uemopin mepecTpanBaeMaro NpaBc ecTh TOTh MaTepiams, Th
KMDIIH4H, KoTopele HebesmnoyesHo GrIBaeTh, COTMIACHO NPHHUMIY SKOHOMIM
CHUITb, YTHJIM3MPOBATE M OpM 3aKnankh W OpHM MocTpofk: HOBATO 37aHid,—

'y Fr. Engels: Herrn Eugen Diihrings Umwilzung d. Wissenschaft.

2) A, Bebens Owuepxu mo xeHckomy Bompocy. Kuurouwsn. Msarkxosa crp. 491 ,cw
YHHMTOXEHIeME 4acTHOM COBCTBEHHOCTH W KNACCOBLIXB NPOTHBONONOXKHOCTEH OTHANAETS
MOCTENEHHO K TOCYHAPCTBOX.

%) Cm. ibidem, cTp. 492: ,BmEcTh 0B TOCYLAPCTBOME MCHE3AI0TH €ro NpPeaCcTaBH-
Teny, MUHHCTPLI, MAPHAMEHTE, NOCTOSHHOE BOMCKO, MONHUIS, XaHIAPMbl, CYIEl, TPOKYDPODH,
2IBOKATEl, TIOPEMHBLIE CMOTPHMTENH, MONATHOE M TAMOMXEHHOE yNpaBneHie, OMHMME CIIOBOME,
() Becwr nonuTHueckiil ammapaTwsX.

4) Cu. Kistiakowski: Gesellchaft und Einzelwesen.

5) I'. lennuxexs. ,llpaso cospemedHaro rocymapctea®* ctp. 108,



TO 4peopid TIpaBa €CTb TOTH DPB3EUL, NPH [NOMOIUM KOTOPATO  ROAUMUKS
TBOPHTL, 0 00pasy u mopmobilo cBoErc Uneana, HOBOE NPaBo, Bripbaas HOBHIA
(DOPMEl KUZHE U3B CTAPHIXDL, OTHUBIIMXE.

Bt cosHasiy TOM BaXHOCTH, KOTOpyl HMEeTH Teopiss mpasa Ans co-
Iian¥CTUYECKOH MEICIH, BB CO3HAHIM TOro 3HadeHis, koropoe wHMbeTs oHa
L7 yenbXoBB COLMANMMCTHYECKAro [BHXKeHis, MONs [POBENEHIE BB HKUSHB
WBNocTHOM COLiaNMCTHYECKOH NONMWTHUKW IIpaBa, BL CO3HAHIM, HAKOHELD,
TOTO, YTO «BpPEMEeHa TMOJUTHYECKHUXT NEPEBOPOTORL, DEBONIOLIH, aHapxid—
CyTh IIKOTMBHEIE YaChl MCTOPiM, Bb KOTOpHIE MOCHbBIHAS 4YMTAETH HapolaMh
nekuix o rocymapcteb w mnpar®y», '}—sa mpemnaralo BHHMaHIlD UHTATENS
HACTOSIIH 0YEePKE.

EIJI ABA L

,JOPHCTE Bce elle WIyT® onpenbnexis ans

noHaTis npasa‘t.
&-E Kauts

CoBpeMeHHas Teopid npaBa pasiuyaeTh [BOSKAarc pona HpaBo—H
co0BpasHO Cb 3TUML JIBJIUTH E€r0 Ha ABa OTHBNa: Ha—TMpaBo IPaxXIaHCKOE
i mpaBo nybnuuHoe. Takoe nbreHie coxpaHMIOCE 00 HAIWXb OHEH CH Ha-
gana Il Bhka, korya ero BHEpBHE YCTAHOBUNG BHAMEHHTHIN PUMCKIK OPHCTD
Ynenians. [lpy 2TOMTE HE TONLKO caMOe pasiuueHie mpaBa, HO 4 TOThb
NPHU3HAKE, KOTOPBIH [ONOMHIE Bb €ro OCHOBY YIkMiaHb—COXpaHUICH H
cyuTaeTcHd ODLIENPHHATEIMD W Bb HAIIK IHH.

" Vnbniaws mucank: «BBL NpeAMeTh Hallero uaydeHid ecTh NBE YacTu:
NyOIUYHOE ¥ IPAWTAHCKOE MPAB0; MyONMYHEIME NPABOME Mbl HASHBASMS
TO, KOTOPOE ‘KacaeTcsd COCTOsiHIA BCEro pUMCKaro rocyiapcTtsa, a TPa¥jaH-
CKMMDB TO, KOTODOE KacaeTCs HacTHHXE WHTEDECOB® HacTHHIXb THLUB» 2).

CoBpeMenHas OPUCIIPYAEHLIS He TOJBKO MPUSHAETE CIPABENNHBLIME
Takoe pbreHie, HO, yBIeKasCh BCe pacTylled creuiamMzalier 3HaHil, yrmy-
6nseTs ®TO paspblieHie 4yTh MW He 40 MOMHATO pasphbiBa: HCTOPIS HayKd
3HaeTh NpUMBPH GOpbOE «LUMBUIMCTHKH» Cb «OyOIMUUCTHKOM» 3a IpH-
3HaHie [NIaBEHCTBYOIIArO 3HA4Y€HId 3a ThMEB MIM ODYTHME OTHBIOME NpaBa;
OHa 3HaeT® NpuUMBpH, Korga 3Ta Oophba NEepexonuna Bb: NPEIPUTENBHOE
OTHOLIEHIE KB CaMOMy MPEAMETY Uayuedis BpamAeOHOH CTOPOHHL.

[lpu coxpaHeHiM TPEXHEH HCXOMHON Touxku 3pbHis Oombe paszsurad
IOPUAMYECKas TeXHuKa 1 Ooybe coBepueHHLIH Hay4HHIH METON® HAWWXD
JHEH TMperocTaBHIIM Teopiy [paBa BO3MOXHOCTL TOJMbKO Gombe comuuHO
06ocHOBaThL ykasaHHoe pasnudie. Ecmu Yrneniaws Tolbko BB 0bLleMb BHIB

1) Pynonsds dhonb-lepunrs, ,Llbns g6 npass'’ crp. 405, 7. I, pycck. mep.

2) Dig. de just. et jure 1, 1, fr. 192

Huius studii duae sunt positiones, publicum et privatum: publicum jus est qugd
ad statum rei romanae speetat, privatum, quod ad singularum utilitatem pertinet™.



30pa,—TaKOBL OCHOBHOM NPHUHLUMNGL BceM OBATENLHOCTH NONMLEHCKare ro-
CynapcTBa.

[lpaBoBas KOHUENLisS MONHLEHCKAro rocyNapcTBa HUKONAZ He ChyMbna
MONHATLCA BhIIe B033phHIA, N0 KOTOPOMY TIOCYIAPCTBEHHAST BIACTL [IDEX-
CTaBIAETCH CYMMOIO MpaB® M0 OTHOIIEHI Kb APYrMMb [OCYy4apcTBamMb H
HONNAHHEIMD, OBNafaoluMEL HHIIL Hy6J’H/I‘-{HbIMH 0693aHHOCTAMH, HO He
NyONMAYHEIME Tpagamy ).

He Hapo nymMaTh, uTOOBl MOJMLEHACKOE T[OCYAapCTREO 6eaycrnoBHO u
anHaniaano OTKa3LBIBaJioCk OTb HpOCB":‘:THTEJ’[beIX"b NporpecCHBHBIXD
gbnef. [lepiors BeICHIaro pacupbTa NoMMUEHCKAro FOCYNAPCTBa,—, 3aNalHo-
eBponenckiii npocBbuweHHE abcomortuaMmbs” XVII—XVII shxors sriCTa-
BHNIG HaXKe JIO3YHIOMb CBOEH [OBATENbHOCTH: ,BCE O Hapoha“, HO .He
npy rnocpencTss Hapogjal...®

U BB sTOMB OTNHUYHMTENLHBEIM NPUSHAKDL BCEH TEOPIM ¥ NPaKTHKH Mo-
NULERCKaro TOCYAapcTea.

[Tomuuelickoe rocyfapcTBO udacTo MbHANO usbra, 4acTo MBHAIO CBOW
of6onouKy, HO COIepmaHie BCErfa ocTaBalnoch TOXE.

,Kopoms Bombelr wmumocteio®, |, [pedcmasumens BCEMOrylaro u
Beapbeywaro yynoBuma-rocynapcerea’, Opunpuxt Benuxist u Jleononsns I,
»TEPBEIE ¢yt TIONBIIACTHBIXE HMB Hapomoesn®, JlionoBuke XIV,—cob-
cTBeHHUKD DpaHLin, ,ee0ed/ KOPOMEBCKOH BOTYUHHHY, 3HAMEHHTLIH CBOHMM®E
H3peueHieMs: TOCYAapcTBO — 3T0 fAl — BCce BTO JHIIL PA3NMYHBIE CHMBOMHI
OINHOTO W TOro Xe, nuuis Gorbe sBheMHUCTHUECKOE WIIH MeEHbe NpPUKDOBEH-
HOE HauMEHOBAHIEe, NUlUb Pas3NHUHEIA Bapialid Ha OOHY M Ty Xe II0NH-
LIEHACKO-TOCYLAPCTBEHHY TEMY.

YerpaHeHie rpamzadH®t OTH - yHacTis BB 2aKOHOJATENLHOME TBODHE-
cteb, HegomylleHie MXB Kb OTHPaBAEHi0 MpaBOCyis, MDOHHKHOBEHIE BCETO
MONULEHCKO-BI0POKDATHYECKHME HAOS0POME M BMbBIIATENLCTBOMEL BL HHTE-
pecaxt (HCKa, NMOCTOSHHLIE apMiM, 3axBaTHasd, LIOBMHHCTHYECKAs MEXOY-
HapOIHAasi MOJKUTHUKA, MOIHOE BhITBCHEHIE YaCTHONPABOBHXE OTHOLIEHIM #
crisinie Bcel cdepEl nyfauuMao mpasq Cb KOMIETEHUICH LEeHTPamHCTHYe-
CKOH TOCYJBapCTBEHHOH BIIaCTH, — TaKOBO ColepikkaHie nbaTenmsHOCTH, Ta-
KOB® PE3YyNLTATh, Kb KOTODOMY IMpHBela Teopis W NpakTHKa [onHiek-
CKaro rocyfapcTBa.

Bt pumckoMs rocynapcTBh Bce 0BLIeCTREHHOE NpaBo [PEBPATHIIOCH
BB YACTHYIO COOCTBEHHOCTL; OHO PACTBOPHIIOCE W ochilo BL OTPAHHYEHHOH
cpenk! OTLOBEL CEMEHCTBE, NPUBMIINETHPOBAHHEIXS COCIIOBIH, MpUHIENCa H
ero MNpHEIHKEHHBIXE.

Bt momuuefickoMb rocymapcTeb, HaobopoTh, BCe UHIHBHIYallbHOE
MPaBO CTaNo NyOnmUuYHBIMEB OOCTOsHieMb; ero 6e3h OCTATHKa [OTJIOTHIIO
afMHHHCTPATUBHO-010DOKPATHIECKOe BMBIIATENBLCTBO MpPaBALIUXE ,Chepsh©.

[powmny Bbxa. Brisnie sHaMeHUTEIXE anonoreToBs abcomwortuama Mak-
kiaBenu, ['o6ca u BonexHa cMBHUIIOCL rocnoicTEROME uaed Monrteckwe: Pycco,

Y) Owu. T'. Tennuners. ,lIpasc cospem, rocys.", crp. 267.



He crano MHOTMX® MIOACKHXB KyMHpPOB®; mnobbmoHocHoe lecTsie
Tporpecca cMmene Cb CBOErc NOYyTH ,HaMBCTHUKOBE DOXBEI MUROCTLIO®
pasepbHyano GLIBLINXE ,,CNYyr'b CBOEro Hapopa“: npowna snoxa Benukoi
®panuyackoit Pesomouiy; mpotuna, NpoBo3riacHB® Ha Beck MIip® IBa Be-
JIRKHXD DOTMATA: CYBCPEHUIMENts HUPOOHOT B0 U HEOMMYNCOQUNOCIL EHOS-
HOULY MpPasy Weaosnka—H4 3aBBIaBh TIOTOMCTBY BOMIOUIEHIE MXTE BB MHUIHL.

XusHe npenwABNANa HoBhisi TpebopaHis. Melcnb MCKana HOBEIXEL Ny-
Tet#. Be lopucnpymeHuiM KONy €CTeCTBEHHAro mnpaBa CMBHMIA HCTOPHHE-
ckas wixona. Bmbero Jlokka ¥ Pycco—Casurakn U [lyxTa 3aBnanknu ymam,
Yite He BBL MPHDOXKIEHHBIXB, HEOTYYHIAEMBIXEL [PaBaxb [OHCTOPHHECKATO
WHIWBUAA, & Bb PACKDPHTIH MIpOBOro HasHaueHIsi OTABNBHLIXEL OOWIECTES,
BB OOHapymeHid HXBb ,HapopHaro nmyxa® cranu McKaTb onpenbnesis mpasa.
ITo npexHeMy CTOMTH THepefs uvenoBbyeckWMb yMoMb mnpobnemMa npaza
BooDIlle, ero xapakTepa H nomgpasnbneHis—-eb dacTHocTH. CunbHbe npex-
HATO TIPENbsBIASTH YCMONHUBLIAACS KHU3Rb NpaxkTHyeckoe TpeBosaHie pas-
phlumnTe 3Ty npobnemy. Bes ucTopis Hayku o mpaek CBHNBTENLCTBYETH O
HapocTaHin ¥ oBocTpeHin 3THXBH TpeboBaHiM:—OPHCIPYIEHLS CTaHOBMTCS
CNyrolo 3aKoHONATEeNbLCTBA, HO ,CHYroil,—IMo BhlpaweHio w#u3sbcTHaro HEB-
MelKaro opucta Bunmedna,—sb TepHoBOMb BhHUBY.

1.

OpradusMb. nNpaBa ONWHAKOBO TO-
KOWTCA Ha HBYXD NONIOCAXB H2 HEIWBH-
ayanusut # couianuamb.

Hepﬂﬁypﬁa

OBBeKkTHBHLIA YCIIOBiS MCTOPHYECKaro Mpouecca W CYDBeKTHBHLIA
npeayKazaHig, BB CBA3M Ch OUBHKOW MCTOpPMYECKAro mpoliecca, 00ycnoB-
nuBasi M B3aMMHO BNiAs JAPYrs Ha [Apyra, CO3halM COLajIMCTHYECKOS NBM-
WeHie.

Ecnu oxBaTHTe colianucTHMeckoe ABMKEHie onHoH obwel dopmynon,
TO OHO JIy4lle BCEr0 MONETH ObiTh O0XapaKTepHM30BaHO Kakb CTPeMIeHie
LOCTHYbL: ,BCE MONS TPYLOBOIO HApOJA; BCE 4YEpe3s MOCPencTBo Hero!®

Kark® u Bcakast gpyras, obujas ¢hopMyna, oHa CNHUIKOME y3Ka, YTo0H!
OXBAaTHTL BCE COOEpXaHie couianWCTHYECKAro HIBWXEHIsd, HO Bb TO e
BpEMSl OHa HOCTaTo4HO ompenbieHHa, 4To0b HE CHYXWTE OHWIOBHIME IJIHCT-
KoMt 115 BehbXb (anscHpHUUHpOBAaHHBEIX®L pagbrenedt ,cBoBopul‘ W, Ha-
poma“. M nmecrmoThl ,npocebmennaro abcomotasama BB ctHmk Jhiogo-
suka XIV, u memaroru pesonouionHaro skobuHuama MaparoBckaro THOA,
BIACTHO TpeboBapiuie uenopbyecKHMX® rekatoMs IS OBLIECTBEHHATO
frara“, TpebyioTh UXE ONMHAKOBO HMEHEMh HAapola (as HApoda, HO He
uepesn nocpedemse Hapona.

Bt 310Mb (hopManbHEIH OTINHYUTENBHBIN [DU3HAKE BCAKAr0 NEMOKDa-
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Tyueckaro ydeHis. MartepianbHoe e comepxanie coUiamHMCTUHECKAro MIBH-
HeHis ecTte TpeboBaHié: ,Bce MANS TPYLOBore Hapopa“, T. e. Tpeboranie
Ins Hero Bced cBo6onb, BCeH' BRACTH, BCEX® MpaB®.

ConianucTHUECKOE ABHKEHIE He MMBETH CAMOCTOSTENBHBEIXE WHTEpe-
COB®B, caMoioBnboowaro aHadeHis. Ero wnHTepecw -— uHTEpEcH TPYAOBOro
Hapona, erc sHadedie oOycnoBleHO 3Ha4eHIEMb HAPOIHHIXL Macch BB 06-
LIIECTBEHHOMD NBHMEHIH.

Ho Hapom® COCTOMTE M3B COBOKYMHOCTH HHIWBHUOORL, BB uHIUBH-
Iax® ¥ HXB OOLIEH TNCUXUHECKOH MH3HU 3akKmodaetcd cybcTtaHuis ofue-
crea’ ). MHIuBMIL He NDOTUEOMONOXEH® OOUIECTBY, a ‘MpOSBISETCS Bhb
HeMD, Kakb BB cBoelr Heobxomumod cpenbt. LUbne couianuama 1rbrocTHOE
W rapMOHM4EcKoe pasBuTie nuyHocTH. CospadHie ycnopi M rapalTid Ta-
KOr0 DAa3BHTisS,—BCE CONEDKAHIe CcoLiamuCTHYECKaro NBMIKEHIH.

OrHoleHie MeXOy HHIMBUAOMDB M CpPelNoH, Bb KOTOPOH OHE KUBETH,
00LUIEeCTBOM D, Kb KOTOPOMY OHDL HPUHANNIEHWTH,—CTAHOBUTCS OYEPEAHEIMDb
BOTIPOCOME COLIANHCTHYECKOH MBICTIH. Yucro-opHapnyeckas npobnema, OTHO-
LieHie HACTHAro IPaM[IaHCKaro MpaBa Kb 00LEecTBEHHOMY, IyOnuIHOMy—
npiobphTaeTs 0CoOHE HMHTEpPECH IS COUIATHCTHYECKOH TOJNUTHUKHA TpaBa.

KakoBel TE HUCXOOHBIS MONOKEHIA, OTH KOTOPHIXbL [AOMNHA OTHIPAB-
NATLCA coulanmucTHyYecKasd MECHe MpH phiieHin 3ToH npobnemel, ecny oHa
XOYETH OCTAThCS. BEL COTNlacid co CBOMMB HfeasloMb, HE H3Bpallas Bb TO
e BpeMs caMoM IpHponsl mnpaea? 2).

Hctopuueckilt  wejosnss He mwcaums eun  oowechmea (ADHCTOTENB),
ofuecmeo ne wvicauato Gezs npasa. (Ubl societas, ibi ius est). OT® CTONKHO-
BeHis W GopeOBl JiM4HOCTH CB OOIIECTBOMDL poxpmaeTtcss mnpaso. [Ipaso—
SO HOPMIR, PEVYIUPYIOUIL oTgedcuanie W CHABXEHHBIS TapaHTiAMH CBOEro
ocywecTerenis. [lonstie npasa—uncto (opManeHoe. XapakTeps H COHEP-
WaHie [IPAaBOBEIXBL HOPMDB HCTOPHMYECKM MONBMMKHE, OHH onperbnsiorcs Xa-
paKTepOMBb OOLIEMMTIA, yCenoeigMu BpeMeHH W mbera. [Iwaw mnpasq oupe-
nbnsgeTcs NOHUMAaHieMB ®To# WhiaK d4IeHaM¥ OGLIEMHTIA, WUXB npasoco-
FHAHLEMD - :
Mcxopst Ms® Takkx® OTHNPAaBHBIXB MYHKTOBL M PYKOBOASCH HA CBOEMb
IyTH CBBTOMTL KOHEYHAaro CBOero uaeana, COLialMCTHYECKas MBICIbL OTDH-
LAETH  WPUHUUNGAILHYI)  NPOMUCOROA0NCHOCHy MEXLY THYHOCTLIO U oblle-
CTBOMB, & CTanmo OHTb— MEXAy TPaXIaHCKUMB U MyGNMYHLIME NPABOMD.
BTol NPOTHROMOMONHOCTY HE NOMKHO CYLNIECTEOBAaTh, OHA, KAKB MBI yBH-
IAMB HMKE, HE MONETH CYIECTBOBaThL, OHA W HE CYLIECTBYETD.

Ch Todku 3pbHiS CcoBpeMeHHOH, (hopMaTLHO-NOTHYECKOH  OPHCTIPY-

1) Kistialowsld, ,Gesellehaft und Enzelwesen'. 8. 144,

2) M opucTH # (HIOCOME ONMHAKOBO BO3CTAKTE: NPOTHBL HABA3LIBAHIA [paBy
UYRILIXE EMY, ,HAN3EMHEIXBY 3alau® K ,CcBepxuencekueckuxb ubned. sllpaso  cnb-
IyeTH CBECTH CBb Heba Ha semnio®, nuuwers Pymonsd® lepwnrs. 3amaya npasa HE BB °
TOMB, 4WTOOH Jexamid so anbk Mipn 06paTHTE BB LAapcTBO boxie, a Bh TOMB, uTOOB
OWB [0 BPEMEHM HE NDEeRPATHACH BB aib¥, — NponoBRBAYeTH pycCkii (unocodsb-mopa-
nvcT: Bn. Conosnersn, Cwm, nome. co6p. cod. T. 7, cTp. 387.
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NeHiliy, HY CeMbS, HH NOCYZapcTBO, HM o6WIKMHA, HH TOBAPHINECTBO, HH LEP-
KOBb, HHM MeWLYHapoLHEIM C003b, HE MPENCTaBIATE CAMOCTOATENBHOH
cybcmaniyiy 4enoBBYeckaro obmieHis, a MCKIOUHTENLHO MHIIE eI (fiyHKYiI.
Jlencame#r BB ocHORE 5TOH dyHkLiM cybcTaHuielt €BIAOTCS W BCErma
OCTAITCs TONBLKO JMIORM Chb HWXB HHIOWBHLYaILHO-MacCoBOM mcuxonoried ).
Ha sToM® oCHORaHIM JOTHYECKOE MPOTHBONOJNOKEHIE JHYHOCTH OOGLIECTBY,
4aCTHaro mnpasa OOIIECTBEHHOMY, MOMETE HMBThL JHLIEL creljankHoe, BechMa
orpaHM4YeHHOEe pUMBHeHie Bb Takb-HassiBaeMon Begrifs-jurisprudenz (lopuc-
MPYAEHLiN MOHATIH).

Tonexo mns ubned cucTeMaTH3alliM npasa ONpaBOHBASTCH yrnoTpedne-
Hie 3THXD OPHIHYECKUX® NOHSTIH, KaKb ONpPABABBAETCH yHoTpetneHie noru-
KoM TaKkb HasbBAEMEIXB TpenbnsHbixb NoHstii (Grenz begriffe) nma anamo-
THYHEIXD L7Bied. Beskoe e npyroe NpoTHBOMNONOMXEHIE JTHYHOCTH OOMIECTBY
HE3aKOHHO Cb TOYKH 3pBHIS MOrHMKM M BpemHO CB TOYKM 3pbBHIA MOMHUTHKH
TIpaBa.

OTp 7oruyeckaro aHamM3a COBPEMEHHOM IOpUCHpPYNEeHLIM HEe Moria,
KOHEHHO, YKDHITHCS BCH YCINOBHOCThL M OTHOCHTENBHOCTE MMPOTHBOMOJIOXE~
His 4acTHaro mnpaBa — npaBy obwecTeeHHoMy. Mazb chepu HabmopeHis
COBPEMEHHON HayKW HE MOI'b, KOHEYHO, YKpPBITECH (aKTh: [OCTOSAHHOM H3-
MEHYMBOCTH NpapBa, [OJABMXHOCTE TpPaHULIL TrpaxIaHcKaro u mybnuunaro
npaea, HaKOHEL'h, XaoTHYecKOoe cMbIIeHIe W CHNOXHOE [epenneTeHie vact-
HArC TNpaBa cb ODIECTBEHHRIME, Ho TOTh ,BHXOAL", KOTOPHIH, KaKE MEH
YBHIMMDB HHXE, [IpellaraeTh OHAa H3b CO3[aBIIarocs MONMONEHId, — He-
YIOBIETBOPHTENEHB, NpPEXAe BCErO MOTOMY, 4TO OHDBL SIBASETCS HE BHIXO-
IOMB, a 06X0foMb, He phBlleHieMb npobrmeMel, a nepembileHieMs es Bb
IDYIyIo HIOCKOCTE.

CpaBHUTENBHO - UCTOPUYECKOE M3CcIBOoBaHie [OrMBI [paBa [QKABLI-
BaeTs, YTO TO MpaBo, KOTOpoe MeHbe Bcero MOABEpranocs pPOMaHHCTHYE-
CKOMY BINisiHilO, NpaBo aHTMHCKOe, HE 3HAETH TpafulioHHaro nhrenis mpasa
Ha rpaxpuaHcxoe ¥ mybrudHoe.

Obpamasics Kb OTABIBHEIME NPABOBHIMEL HHCTHTYTAMb, 3TO H3CIEBIO-
BaHie oOHapyXMBaeTH: Cb HECOMHbBHHOCTBLIO, YTO BB HCTOPUYECKOMDB pas-
BUTIM DpaBa TO, 4YTO CHMTANoCh chepod dYacTHaro WHTEPEca BB ONHY
BIIOXY, TNpH3HaBamochb OOLIECTBEHHO - BAXHBIMB BB LPYryld 3MOXy H Ha-
060pOTH.

Ob6meuspbcTens (aKTh, 4YTO KpaXa Yy pPUMIAHE OTHOCHIIACE Kb
rpa)naHCKOMYy IpaBy W cuuTanack 3a delictum privatum (4acTHOe mpaso-
HApylleHie), KOTOpoe ¥ Blexno 3a cofolo TONBKO YaCTHHHM WTpad.
Bt COBpeMEHHOMBb KAaNHTANHCTHUECKOME CTpPobh, Npu rocnonctehs Bypiyas-
HEIX® RO233pbHIH Ha NpPaBOd M COCPENOTOYEHIM BMACTH BL DyKaxb ,KOMaH-
OyIOUIKMXL  KIAcCoBL“, — Kpa)a crana obIIeCTBeHHO - HaKazyeMBIMb
YrOJOBHBIME [IPECTYINIEHIEMT M TEpelina BhL ofnacTe nybnMYHaro npasa.

') Cm. T. Iennuuexs. [paso cosp. rocyn. # Kistiakowski: , Gesellchaft und Fin-
zelwesen", :



B® puMckoMb mpaBb noHaTie coBCTBEHHOCTH, TaKbh HasbiBaeMas DHM-
ckasg KBHpHTCcKas COOCTBEHHOCTb, HOCHIIZ abCOMIOTHEIA XapakTeph, Olpe-
nBnsanack, Kakbh HeorpaHWYeHHas BIacTh COOCTBEHHHKa Hagb MhEcTHO-
OrPaHHYeHHOI0 YacThio BHBWHATO Mipa, Tenepelunsis cOOCTBEHHOCTE HMBETH
OTHOCHTENLHOEe onpenbneHie, XapaKTEePHU3YETCH KaKb HAulomme  noiHoe
TOCMONCTBO Hajb MaTepiaslsHOW Bellkio. _

CoBpeMeHHas 4acTHasg COOCTBEHHOCTh CTaia ThHBID PHMCKOHA cob-
CTBEHHOCTH. MBCTO MPEKHArO EIUHONEPMABHANO COOCTBEHHEMKA PUMCKAro
npaBa 3acTyMWIH BUarBIelb, YIPaBMNAOMIN H [I0IL30BATENE COBPEMEHHOH
,COBCTBEHHOCTRIO " — ONHHAKOBO CBH3AHHLIE DACHNOPSIKEHIEME — IPHKASOME
UMM 3alpeToMB — MyONMuYHONW BNAacTH W IPUHYMKISHHEE 4YaCThi0 CBOEro
IOXOKa MOCTYMATLCS Bb IMONL3Y pasnuyHaro .popa NyOIHAYHEIXE COX30BL
(rocynapeTpa, 3eMCTBa, FOPON&, TUOOTEHYHEIX'L yupewIeHiin u mpod.) 1),

+Kax®s HH napajoxcansHO Ch TEepBaro Barjiafa, HO HEeCOMHBHHOY ——
rosopuTe P, Jlaccane, ,49T0 BB OOILIEMB XO4B KYNLTYPHO - UCTOPHUYECKATO
pPasBHTIZ MpaBa COCTOMTH BB MOCTEMEHHOM® OrpAHMYEHiM chepsl npasa
COBCTBEHHOCTH OTHBIBHEEXE JHUB W H3BATIS H3b »T0A chepr Bce BHorb-
waro uMcrna ofbeKTOB: mpasa“ *).

Besznpeptnenas ceofoma HmororopoRs, sakabaienie cebs Bmbeths co
BCBMDL CBOMMB [OMOMB, Ha BBUHHS BPEMEHa, Ha [OMM3HEHHYO ,Kpb-
nocTk*, cMbHSeTCH ChYMeHleMb npenknoBsb GopMaibHOH CBOGONE! IMYHOCTH,
orpaxjeHieMs cBoOONE JIHYHOCTH M0 cyllecTBy: crates 2214 4. 1 1, X
Cpoga 3axoHobb FPoccifickod HMMnepid, — W3maHHBIXE [OOB HMCKIIOYHTENb-
HEIME BHisTHieMt DHMCKHXD Bo33pbhHid Ha npaso (Code Napoléon u np.)
3ampeniaeTd 3axiiyeHie LOroBOpOB® JMHHATC HaiiMa Ha CPOKE CBEIIE MATH
ThTs, :

Bpax®k no KOpPEHHHIMB PUMCKMMB 33aKOHAME ¥ M0 TPEKO - PUMCKOMY
33aKOHONATENLCTBY OHIIE AKTOMb TrpawiaHckuusb. Ho c¢b TedeHieM® Bpe-
MEHH BB HEr0 HauyMHAETb BKPafbBaTbCHd NyOMMYHBIM MOMEHTB, pPEnurios-
HEI sneMenTs. [losgabe, — Bb Poccim, nanp.,, waumuas cb 17-ro Bbka,
npr  Iletph Benuxoms, — rpamuaHCcKil s/leMEHTH BB Opakh BuITBCHAETCA
OKOHYaTEJIEHO peHHI‘iOSHbIM'b. y

Bt HacTosiilee BpeMS caMoIepiaBie OKOHYATENBHO CIMIOCH Cbh Npa-
BOCTIABiEMB; TOCYLAPCTBEHHOCTL CE LEPKOBHOCTBIO CHJIEMWCE BB ThoHbBH-
Wi cowo3b. Tenepb, Korja OYEpemHOH 3ajadvell MOMEHTa SBNAETCH OKOH-
yaTeNnbHOE MCUE3HOBEHIE CcaMOlepXaBig M MonmHoe oThbneHie LepKsH 0Tb
rOCynapcTBa, — Tenepb HefaleKb, Halo OyMaTh, TOTH [AEHb, KOrja Mmy-

1) Cm. moSOonuITHEIL BbL ®TOMB OTHOWEHiM phineHis 3anagHo-EBpon. Ccynoss,
npusenenusid 1. Feccedoms B Ne 3. 4 w 11 >Kyprana Mwux., HOcthu, 3a 1897 1.
Jtu  phuieHis XapaKTEepH3YKTE TAKYI0 CHILHYO CTENeHb CYyXeHia ofbeMa nNpaEs
COGCTEEHHHKA, W4TO BEI3HIBAIOTE CO CTOpoHE! r, leccena cnba. samvbuanie: | YcTano-
BHBILGeCs MOHSTie O mpaebk COOGCTBEHHOCTH, Kak® npash camaro 6e3yCcloBHATO ITONG-
30BaHif H pacrmopsiKeHid NpelMeTaMH—BB HACTOSIIEE BPEMS SBNASTCS MyCTEIME 3BYKOMDBY
(XKypx. Musa. IOctan. 3a Tors Xe ronb, cM. cTp. 307).

) ,System der erworbenen Rechte®. S, 217.
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Enuudas cTOpoHa Opaka, pemnuris, CTaHeThb uacmHwAMs OhioMs Opa-
YyLIKMXCs, a [IpaxIaHcKas cTopoHa O0paxa, IpH3HaHie &ro co CTODOHH
POCyNapcTBa CTaHeTh O6WMME FbiIoMb, mpiodpbTeTs nybnuuHBIN Xapax-
Tepb. Taks MBHAOTCA BB MOTOKE BpeMEHH NDPABOBHA TOHATIA, W CaMbid
JIONCKIS OTHOLIEHIs.

Onvus W3E ITaBHEXD OTHLBIORE COBPEMEHHArO IPa[aHCKAaro mpasa,
mpaBo ceMeiHoe, Bb CaMOM OCHOBB CBOEH COCTOUTE: WUSE CMBUIEHIA ame-
MEHTORL YacTHArO M NyONUYHAro npaBa.

CeMelHEIH COI03B CO3MAETH ABa BHIA CEMEHHHIXE NPABh, PA3NHYHBIXD 110
CBOBMY COMEp¥aHik ¥ Mo cBoeH mnpupon®: a) mpaBa JIMYHOM BIACTH U
6) mpasa Ha copepwadie. ——Ilpapa mnHYHOH BNACTH MPUHAIENATE MYXY
HAlB HEHOH, PONUTENSMEL Hamb FBTLMH, ONEKyHAMD HALL ONEKAEMBIMH.
[paBa Ha copepxadie TpPHHAANEKATH MeHbh No oTHoUeHIw Kb Mywxy, &b-
TEMB 10 OTHOUIEHI Kb POEMTENAME W obpaTHo. Th u gpyria npaBa uMBOTH
To ofllee, YTO OHHW HOCATHL JUYHHIH XapakTeph, Bcerja CBH3aHBE Ch OIpe-
nbrneHHEIME AKTUBHBIME CYOBEKTOMB. — Ha »ToMb 0BMHOCTE MNPUPONL!
TOTO W APYrOr0 BHOA CEMEHHEIXE [IPaBh MNpEKpallaeTcd.

,O6LekToM® OpaBa INHYHON BINACTH SIBISETCS CaMo  [OABNACTHOE
Mo, a He Kakoe-nubo phiicTBie cb ero cropouul. OpHaKo, BE HACTOSLIEe
BpeMd, Cb MPHU3HAHIEMB NHYHOCTH 33 RaXIHMB 4YenoBbKoM®, STH NpaBa
NomafaioTt BB OE3BLIXONHOE NPOTHBOphuie C€H HOPMAMH, OXPaHSIOLIMMH
croBORy Kawparo nUUa Tonb CTPaxoMb Haxazadisd. [lpaeo TpeboBaTh WeEHY
UnW EBTEH Kb COBMEBCTHOMY KHTENBCTBY CTANKKBaeTcd Ch 3amnpenieHieMb
NofBEpraTh CBOBONHOE TNHIO HACUILCTBEHHOMY sanepwadin. Otciona o6-
HapyKHBaEeTCH TEOPETUYECKas HECOCTOSTENLHOCThE 3THXBL TMPaBh WM MPaKTH-
HECKAas HMXB HEOCYUIECTBUMOCTh. Ho Tak®s Kawk OHM NMPHIHAKTCH COBPEMEH-
HEIMM 33aKOHOHATENbCTBAMH, BB TOMB uWcnbh M HawuMmb, TOo HeobxogumMo
yoknmuTe M uUMB HBKOTOpoe BHHMAHIE®. — Takb NPUHYKIEHDL 3aKOHYUTH
npod. Illepmeresuunb- § 56 cBoero y4ebGHHMKA, NOCBAIIESHHBIM M3M0XKEHIWO
,00Maro moHATIA © ceMb® W ceMeHHBIXB TpaBaxb®.. )

Ipyras pbTBb ceMelHaro mpasa, DOAMTENLCKAS BIACTh, TaKkKe 06-
HapyXHBaeTh MOCTOSHHOE [IPOHHKHOBEHIE MyGNUYHATO BIEMeHTa BbYACTHO-
NpaBoBLIs OTHolIeHist. ,Ecnu Bb HacTosllee BpeMs BB OCHOBB DONMTENb-
CKOH BINACTH JISMUTH OOINeCTBEHHAS WIEes, TO Bb HCTOPMYECKOMB pPA3BHTIH
el mpefulecTBOBana dacTHas upes® ?). Ecnu pHMCKoe TpaBo 23Hano 6es-

') Tlped. I'. @. Illepmenesuus ,Yuebuuxs Pycck. Tpawu. [Ipasa“. Hapm. S-oe.
crp. 584 u 885.

[MoucTHH: BB TPAaryHecKOe NONOXeHie nomanaers aBTOP®! H3NaraTe ,06IIee NOHA-
Tie 0 CeMeHHHIXB NpaBaxs" mocmh 0BHAPYKUBIIEHCS HXB ,TEOPETHYECKON HECOCTOATENb-
HOCTH M TNPaKTHYECKOH HEOCYLIeCTBHMOCTH®—He3aRupHas yyactse! Yrhurenie MomHo mo-
4epOHyTe pa3zph ToMBKO BB NpHIHAHIM 000IAT0 HE3aBUIHATO MONOMEHiX COBDPEMEHHOH
IOPHUCIPYAEHUIW, KOTHa KOCHOCTh M POOGOCTH MHICIH 3acTaBNsOTE MHPHTHCH H Chb ,Teope-
THYECKOW HECOCTOATENEHOCTER® M CB ,NPaKTHIECKOH HEOCYI(ECTBHMOCTEIOY rOCHOACTBY O -
¥xs BL Halle BpeMs (OPManbHO-IOPHAMYECKON NOTMEl M HHIMBUOYAIRHO-OYDMYasHON
TONMUTHKH Tpaea.
?) Tams e, y Llepmenernsa cTp. 623,
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rPAHUYHLEIH, HHYBMB He cIepKHBaeMblil NPOM3BONE POLUTENEH HAlb CBOHMHU
IBTEMH, 1O %paéa MUIEM H CMEPTH BKIIOYHTENBHO, TO COBPEMEHHOE
NPaBO BO3BHICWJIOCH N0 NPH3HAHIA 3a pPORMTENAMH  ofg3aHMocmer He
ToNbKO Oepedb MH3HbL W 3[0pOBLe LBTEH, HO W NOCTABNATH HMb [POMHTA-
Hie, naeaTh CBOMMB IbTaMb ,H06poe M decTHOe BOCHHUTaHie, cooTBRTCTBY-
omee ux’b obuecTeeHHOMy nonoxenio®, 1) Tlposenenie cucTemnl o6s3a-
TenbHaro obyueHis BoamaraeTh ganbe Ha popuTened o06s3aHHOCTL HONB
yrpo3oi HaKasaHis MpPeNocTaBnaTh CBOMME IBTAMB HU3Lee o6pasosaHie.
M, HaxoHen®s, Haubonbe nomHoe BeIpaXeHie NPOMCIUENIIEH MeTaMophoak!
POIMUTENBCKOH BNACTH NPELNCTaBIsIeTh 3aMafHOo-eBpONelicKkoe 2aKOHONATENb-
CTEO MOCHBAHMXB JABYXDL [ECATHNBTIH, KOTHA [PEXKHEE AUMHOE NPABO
CTAHOBHTCS  00MECmEeH ol  nosunnocmn. Cunow 3akoHa wWnu  cyzneb
Haro pbiieHis NPH3HAHO BOSMOMHLIME OTHHMaTh PONHTENBCKYIO BIacTb
Yy TBXb, KTO OKaMETCHd HENOCTOHHEIMEL €, JYPHO HCIOMHAWIIKME CBOIO
obugecmeernyio 00a3aHHocHs *),

Ecnu Mul oTre popurensckou BrnacTh obpaTtuMcs Kb onexbh W nome-
YMTENLCTBY, 06pasymolMMbL [0 KIIaCCH(pHKalid HBKOTOPHX® LMBHUIHCTOB
cnbayloulyio BBTBL TOro e ceMeHHaro npaea,—To ME M 30BCh BCTPBTHMD
aHanoruyHoe sBleHie,

Bt npart Hoso#i EBponsl omexka ¥ HONEYUTENLCTEO CTAHOBATCHA 00-
leCTBEHHOH 00si3aHHOCThLIO, npiobpbTalors nybnuuHbill xapakTeps. [bna
no -onext W MONEYUTENLCTBY HE PENCTABNeHLl Mo HOBBHIIMUMD 3aKoHONa-
TENLCTBaMB NBHCTBII0 NHYHONH BONM M NHYHLIXL WHTEPECOBL; ONeKa MW Mo-
TEYHTENBCTRO ABNSIOTCH JiMIIL BOCMONHEHIEMb ECTECTBEHHOM CeMbH, KakKb
aTo OmUJIO BB [OpeBHEMBb OOMEecTEB—OHM MONNAafalTh NoNb OOIIECTBEHHBIH
KOHTPOINb, OOLIKHOBEHHO [04L KOHTPONL cyma 9).

Bb ,nobpoe“ crapoe BpeMms noeciofy Ha 3ananbk,—a Bb Poccin u no
cie Bpems, — OpONMmKHHHECTBO CHHUTANOCh YroOJIOBHO-HaKa3yeMbIME [1PECTy-
nneHieM®s (3a Hero NpUroBapUBanH axe Kb CMEPTHOH KasHH; MO CTApoMy
(hpaHUy3CKOMY 3aKOHy — KB [OXM3HeHHo# xartoprbk). Bb ochord Takod
Kaphl Jexana lopuaMuecKkas MpeayMuis (MpeanoyiodkeHie), 4TO OTCyTCTBie
BO3MOMHOCTH HITH KenaHis yaocToEbpHTE NMYHOCTL OPOLSTH MOKPHIBAETH COB0I0
COBEpIIEHHOE HMb yice snopbsanie Hmu obneryaeTh COBEPUIHTL YrOJIOBHOE
npecTynnedie B: Oyayuiemt. Bs Hacrosumee BpeMs OpOnsXHUYECTBO HE
npHsHaeTcs OOnblIE TNPECTYIJIEHIEMb M, Mo Haubombe CcOBEpLIEHHOMY Bb
3TOMB OTHOWIEHIM 3aKOHORATENBCTBY Benkrid, kb HeMy NMpPHMBHSITCA yHKe
HE DENpEecCHBHO - KApaTelbHbls, a TNpenynpefuTensHuls mbpe. Ha wmbero
UHIMBULYATILHOH 0653aHHOCTH ,HE OPOLMMTL' BcTana mybmuuHas obsfsaH-

1) Ceopw 3akoHoB® Pocciick. Mmnepin. cr. 172 4. 1 1. X,

2) 3axonsr 1889 u 1898 r. so ®Ppanuin. 3akons 1889 r. ¢ nmonoms. 1894 r.
86 Axrnim u § 1666 HoBaro repMaHCKaro rpami. YIOMXKEHii BOWEAWAro BE CHAY EBb
1900 rony.

8) Bn Aunrniu sTi gbna eboaeTs fODAS - KAHUNED® M KAHLWIEPCKIA CYyAs; Bh
MepMakin 0cobrs cyneGusia Konnerid, Hocawis pasHooGpasuua wassawis: Pupillen-Colle-
gien, Yormundschaftsgerichte, Waisengerichte » 7. &
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HOCTh [IPHHUMATH [TPENYyNPENHTENbHEIS NPOTHBL Hero Mbpu. Bubcro ofiie-
CTBEHHAro rpasa KapaTb OpONSry BO3HMKAeTh (MnM BhpHte uMberTs
BOBHHMKHYTB, T. K. ¥ Oenbrifickoe 3aKOHONATENBCTEBO BCE Ke HE OKOHYa-
TeNLHO OTPBIIMIIOCH OTH Tpamuuin ,mofparo“ craparc BpeMeHM) WHIWBH-
IyajlbHOoe mpaBo OponsrK Ha MoMmolls W npu3pbHie co cTopon:l ofiecTtsa.

Bt nmpumbpel MoxHO Onimo 6kl mpomomMTh 6e3t koHua. Ho 2B
3TOMB HBTH HyM(IEH, passt o6uiiil cMBICHB MXB M 3HA4YeHie sAcH: !).

HTaks, CyMMMDYd BCE CKa3aHHOE BHILIE, Mbl HOIKHL TIPU3HATH! HC-
TOpif M OOrMa MpaBa [IPeACTaBNsAT: [OCTOSHHYID cMBHY, BO3HHKHOBeHIe,
pasBHTie M MCYE3HOBEHie PasAUYHBIXG (QOPMEL 6G0opbbLl JIMYHOCTH CB OKpY-
WAIIEH €€ cPenoi, INoCTOSHHYIe CMbHY, BOSHUKHOBeHie, pasBHTIE W Hcue-
3HOBEHie HOpPMBb IpamIaHcKaro M mnybnwunaro mnpasa. Beb aTdH dopMu H
HOPMH, pasHoobpasdck BBL 3@BUCHMOCTH OTL YCIOBIH wbcTa W BpeMeHu
¥ 00HApYWHBasS BB ONHUXDL KONEKCAXb, WHCTHTYTAaXb M HOPMaXb BONMbUIYO
cuny ny6nMYHArO BSNEMEHTA, Bb OPYTHXB, HaoB0pOTH, TPAMIAHCKATD —
O[HOPOLHEl BB TOMB CMBICTE, 4TO BCh OJMHAKOBO HOCATH HA cefb meuath
3ToH 6G0pLOHL.

B® sToMt npupoma mpasa, ero CYIHOCTh., Hakb oroHe He MOXETH
He ropbTe BB cooTBBTCTByIOWEH cpenb, Tak®s M JMYHOCTH HE MOMXETL He
BOpOTECS CB OKPYXAWWKMHA ee yCrnoeiaMH. HeyauBHMTENLHO IIOSTOMY, HTO
Tk MODEITKY, KOTODHS fbnanuce u mbnawTcs O pasrpaddueHis sTHXL
IBYXDb, HEDA3PHIBHO CBH33HHHIXBL Mexmay cobol Hauanbs HHYHOCTH W obie-
cTBa— OrInK 3apanbe obpeuensr Ha Heycnbxs, Beb onb  3axanumBanmuch
nubo mepembineHieMt poBrieMBl BB OPYIYK [UIOCKOCTh, T. €. Bb KOHeY-
HOMB cHeTh OTKa3oMDb 0TB Hes, — Nubo HeylauHLIMB €5 pasphlieHieMs.

A TOTHITOKB TaKuxb OHITO He Maso.

»dTO KacaeTcs HMHTEPECOB® YACTHEX'b JHLB ¥ YT) — HHTEPECOBL
Bcero ofmectBar” — craBaTh cebb OPMCTE BOOPOCH, MHTAACE DPBIHUTH
3ajady mo YneniadoBckod topmynh. M cb ropeubio BHIHYMAEHE MPHU3HATH,
YTO HEMEICTMMO IIPOBECTH TpaHb MEXOY 4YacTHHIMH ¥ OOLIECTBEHHEIMH
WHTEPECaMH; YTO CTENEeHbL BaWHOCTH MHTEDECOB® -— HEYNOBHMLIN KPUTEPiH,
CIMIIKOMB TIOABHIKHEIN, 9TOOE TIPH [MOMOLM €ro pasNiHYaTh YacTHoe Npaso
oThk mybnuumaro. M e camoM® pbhnk, uTo ,BawHberY HHTEpecH KBap-
TanbHaro MeMpeuosa, WM pefakuin BruigTeneHoM razers? Hro Bakube!
uHTepeckl paboyaro Tlerpa MpeanoBa, WM MHTEDECh KDPYMHOH aKIIOHEPHOH
KOMMaHIM, KOTOpasi SKCITOATHPYETH JKH3Hb W 3700poBbe sTOro HeaHosa?
Hurtepecsl mMbBiomell rocynapcTBeHHOE 3HAueHie KOMNaHiM BB LBIOM®, MIM
npaBa OTLBALHEIXE €8 4NeHOBL? YTo MPeanovecTb: ,KOMHYECTBO®, CTemeHb
BaMHOCTH MHTEpEca, WM ero XapakTeps, ero ,Kadectror?® HKaxopa ckana
STHX'H HHTEPECORSH?

1) CaMocTOATENEHOE MCTOPHKO-LOrMaTHHECKOE HacTmbioBaHie WIH CHCTEMaTHYECKiR
aHanu3bs TOTO WIH NPYroTo mpaBa KONEKCa MNH oThBla—HE BXOOWT®: BB npenknul mocra-
BNEHHOM Hamu cebb 3apnaun. Ho Bch nmpuBenerHble NpAMBpH, TPENCTABNA0LIiE, TNaBHBMD
00pa3oMBb, JNHIE MANKCTPaLUid Kb BLICK23aHHOH MBIC/IH, HE MOTYTE Bbh TO M€ BpeMa He
CNYUTE H MOLTBEPKIEHIeML ed.
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+Chepy rpamxnasckaro mpasa COCTaBNAIOTb—4YaCTHRIT UMYILIECTREHHbLIA
oTHowewHig", — melTaeTcs phmuTe Ipod. Mekleps Bompoch o xapakTeph
HHTEDECOBL, Kacaonli¥xcs FpaxpgaHckaro npasa. Ho kakis mmenHo uwvyiue-
CTBEHHEIS OTHOIUEHIS TPeNcTaBNsioT: YaCTHHIH HHTEPECh U KakKis W3t UMyLle-
CTBEHEHIXB OTHOWIEHIH MPEncTaBnsioTh O6LIECTBEHHEIH HHTEPECH—OCTAETCS
BCE & He pPBIUeHHHMB. MMBETH NIH UMYLIECTBEHHOE TIpaBOOTHOLIEHie Me-
WAy MHOH, KaKb aBTOPOMB, M M3faTenscTBOMB , Tpynt u Bopnba®, gact-
HHH, TONbKO MeHs, MapkoBa, Kacawllifcs WHTEPECH, HIH OHO HMBET: M
monkHO uMbTe ofmecTBenHoe 3Hauedie? [IpencTaBngOTH MU UMYLECTREH-
HBS OTHOWIEHI Bh KPECTLIHCKON ceMbb TONBKO YACTHLIH MHTEPECH TONBKO
IaHHOW CeMbH, WM OHB KacaloTcd W OOIECTBEHHHXb HHTEPECOBHY —
Bce 310 ocTaercs Bb TAKOM WE CTEMNEHM HEW3BRECTHEIMEL, BB KAKOH He-
onpenbIeHHEIMH CTAHOBSATCS B3aHMOOTHOLIEHIS M CaMbBli XapakTepb ThXb
OTHOLICHIHA, KOTOPHIA BMBCTE Cb MMYLIECTBEHHBIMH, NPECHBOYIOTH ONHOBPE-
MEHHO M [pyTie WHTEPEecH, Halp., Ta K€ CEeMbs, OleKa, LepKOoBb, ofiiuHAa,
yuebrrig 3aBefeHis W np. ['ab TyTh cdhepa rpaxknaHckaro npasa u ok
chepa mybnudnaro?

Ob#icreuTensHo, TEPMUHDL ,[pamnaHckoe npaBo®, KoTopeH BChMH
yrnoTpebrnsercsd, Kawb obmeuspbCcTHEE, MONb KOTOPHMB Kakb Bynro pasy-
MBETCHE HTO TO O4eHb omnpepbrneHHoe, TouHoe, ,6e3cnmopHoe” — ecnu  €ro
pazofpaTh xXopolleHbKo, — muileTt wuzsbernniii K. 0. Kasenuwas, ') —
OKA3HBAETCH KpalHe COUBUMBHIMB, HeonmpenbneHHHMb, He ToyHbHIMBY. Kakis
IOPUIMHYECKis OTHOLIEHIst, npaBa MW 00S3aHHOCTH DPAa3yMBITCA U LOIIKHO
pa3yMBTs nodb 06WIHMMB BHpaMeHieMb ,TpaxiIaHCcKoe NpaBo® — BOTH
OUHD M3L TPYLHBHIIMXD M 3anyTaHHBHIINXE BONDPOCOBL Bb COBPEMEHHOH
Haykt mpasa ’)-—M cb cBoel cTopoHul KaBenmuH® NpeiiaraeTh Kb TPakIaH-.
CKOMYy TIpaBy Bb TOMBL BHLL, KakWMb OHO JOMKHO OHITh, OTHECTH ,Bch
npasa ¥ OPHAMYECKis OTHOUIEHIA, KOTOPHIE HMBOTE HpenMeToMb (HaHue-
CKiZ Bewy, ycnuyr# ¥ Boofule BCsSKis MaTepialibHHS BeIecTBeHHBIA LEH-
socti”., Beb WMYyLIECTBEHHBI OTHOLUEHis, 0e3pasNHYHO HACTHAro WIH
nybnuuHaro xapaktepa®, 06pasyioTh rpaxiaHCcKoe npaeo, pbilaeTs KaBenuHs
TOCTABJIIEHHYIO 3ajayy.

[TepBHi BOMPOCH O MPHM3HAHIM YacTHAro WK OOLIECTBEHHAr0 Xapak-
Tépa 32 NAHHLIMH UMYLIECTBEHHEIMM OTHOLIEHISMH, BOMpPOCH, HephIMeHHBIH
Me#epous, Takumb o06pazoMs nNajaeTb CcaMb cobo#, BTOPOH — TakKb M
ocTaeTcst Gesn orebra., A clona To MMeHHO W mepembcTunace mnpobrema,
Korga oua Owina ycTpaHeHa (He paspbuiena!) b gpyro# nmockoctu. [Hocra-
TOYHO XOThb BB OOMUXE YepTaxb HINOMMTbL CUCTEMYy IpaBa, Kb KOTOpPOH
NTOTHUECKH BHIHYXKEEHD Obb npHATH KasenuHs, 4To6bl OTKasaThCs OTh
TOr0 KPWTEpiA, KOTOPHIMB OHB MMONB3YETCS W KOTOPHIMB OHB He phulaeTsh,
a paspyfaeTt MOCTABIEHHYID npobiemy.

[To npoekTy KasenwHa, NUYHBIA CEMeHCTBEHHHS MpaBa COCTABHIM Bl

Yy Bw cr. ,YTo ecTh rpaxu. mpaBo ¥ tab ero npenknm?® Cobp. cox 1. 1V.
1 P P
%y Tams xe. ,



BBENEHIE Bb CUCTEMY NyBnUuYHHIXE 0paBs WKW obpasopany 6k HXE NEPBYIO.,
[NiaBy; OleKa BOUNTa OH BBL COCTAaBL [ONHLEHCKAro npaBa K 3aHsna 0wl
vbcTo cpeny MBDpB, CAYXKAWKXD Kb OrpamiedHilo THYHOCTH M UMYIIECTRa!
BB TPaXNaHCKOE ¥ HMYLIECTBEHHOE NpPaBO Tomanmy O6:l [TORATH, HANOTH,
aKLW3sl, NOLUTMHE!, MEHCiW, sKcmpomnpiallis, KOH(GHCKALisA, NEHEKHEIS BakiCKa-
Hig, wTpadsl, BCEBO3MOXHLE cOOPHEl M TOBMHHOCTH, Bh TOMB YHCITHE H...
BOMHCKas MOBHHHOCTb... HA TOMD OCHOBAHIY, YTO BL ,00s3aTensHoMB, Gea-
BOBME3TNHOMB JHMYHOMB Tpymnk Ha NoNb3Yy TOCYHAPCTBA BB INPONOMKEHIH
onpenbyieHHAaro BPEMEHM Cb OCTaBleHieMB NPYFrUX®L 3aHATIH, Hepbixo BH-
TONHBIXE MMM 6ombe COOTBETCTBYOIMXE NHYHEIMD IKENaH{sIMb, HAKITOH-
HOCTAM®b, W HNPUBHIYKAME, — 3aKno4aercs obgsaTenscTso, umbioniee npen-
METOMB JIMUHBIA TPYHAB, NTHYHYO IBATENnsHOCTH, NPEACTABIHANMYI0 H3BEECTHY IO
HUMYIIECTEEHHY 0 IrBHHOCTE® ).

Taxas witaccHUKaLis W TOTHYECKast WBNLHOCTE CHCTEME] NTpaBa IblaeTs,
KOHEYHO, 4YecTh MYXecTBy es aBTopa, ,HO OHa HE YLNOBIETROPHTENbHA.
HacTHEMD NPUSHAKOME UMyuecmeennos WEHHOCTH OHA XO0YETH TOKPLITH
COfepKaHie Bcero OTHOLIEHis, Haxe TaMb, MIE MMymEcTBEHHBH MOMEHTDL
Bb TIPaBOOTHOLIEHIM HIPaeTh JIHIIL BTOPOCTENEHHYIO WIIH [aie COBEpIIEHHO
HUMTOMHYIO posib, KaKb Hamnp., NPy BOMHCKOM NOBUHHOCTH. M ecny Hamuu-
HOCTE XOTh KakKoit nubo momM WM Kakoro nubo oTHolIeHis, xoTd 6bf ca-
Maro OTHANeHHAro, Kb MMYMECTBEHHOMY TPH3HAKY [aeTh BO3MOMHOCTL BCE
NpaBoOTHOLIEHIE OTHECTH KB OTHBNY ,rpaXNaHCKaro mnpasa“, To, Chpauiu-
BaeTCs, II0YeMy CeMeHHOe mpaBo, OMNeKa M TMpoY. HE TMONAJATE BL TOTH,
XKe paspanb npasa? Ilowemy Bb TakoMB Cny4ah M BCe TOCYHNapCTBEHHOE
NpaBo M Bb THCHOMB W BL LIMPOKOMB CMHCHE CroBa ?) He 'BRITIOYHTE Bh
chepy ,TpaxpaHcKaro npasa“ ?

Bbib LMBHALHLIE JHCTL MOHapxa, XanoeaHie YMHOBHHWKOBL, Hi®ThHl
LemyTaTosb, KOHUecCiM M MATeHTH, BHCTYIVIEHIE TocylapcTBa BL  pONH
trcKa-KasHbE,—BCE OJHMHAKORO HOCHTL OTHNEHATOKS WAMYUCCHMECeHNOTE 1TBH-
HoctH. [loueMy ¥ MXb He BKIOYHTE BB ,IpamiaHcKoe npaeo'? A ecnu
BKIOYHTL, TO BOSHHWKAET® TPEXHIH BOMNPOCH, YTO e Torma ,He FpamiaH-
cxoe mnpaso“? Bhgs npu Takoms phileHin cTHpaeTcs BCAKOE paanudie
MeWJay [paBOMB W ,rpampaHckums’ npaBoMb. M He MylpeHo, Tawb Kakb
Bclo ciepy mnpaea, ,perymupyoluare ofmexuTtie’ ¥ ,onpenbisomarocs
XapaKTepoMt OOMIeXHTIS®, YCIoBiAMH BpeMeHM M MBCTa ero HaxoXAeHis",
(cM. BHIE cTp. 8), COCTABNSIOT®: JUOAH, T. € Takif cyllecTsa, MeXIy Ko-
TOPHIMM BCh NpaBOOTHOWIEH!S BO3HHKAIOTE W 3aKINOYaloTcs [0 TMOBOLY, Ha
oCHOBaHiy, BB UbNsx®L, OFHWME CIOBOMB, TakKb MM HHa4Ye KacaTenbHo
00BEKTOBE, MMBIOMKKE, MMBBILIHXE WIH MOTYIIHXE MMBTL ,HMYyMEcTBEH-

1) Tams we, crp. 896.

2) Tlons TOCYNADCTEEHHLIME NPABOMDL BB THCHOME CMEICHE NOHMMAETCH COBOKY-
HOCTh 33KOHOB®, ONPENEAAIMINXE OpraHel BIACTH, XapaKTeps M (QYHKUiA ed pharTemb-
HOCTH, TIpenbmsl es KoMHeTeHUuid ¥ mnpod. Bb cocraB® rocysapcTBeHHaro npasa Bb
UWHPOKOME CMHCTE BXORATS YrojO0BHOE, MarepiansHOe ¥ TPOLECCyansHOE mpaBo, anMw-
HUCTPaTHBHOE ¥ TOCYNAapcTBEHHCE NpaBo B: THECHOME CMEICHE.
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Hyio ubHHOCTR. OTpamHO MM TOPLKO Bb BTOMDB I[IPHSHATLCH, HO TAKOBH
XapaKTepb 4enoBbueckaro oOUIEKHTIS, TAKOBB Xe XapakTephk W ero [pa-
BOBHIXD HOPMB. M ecni Kb rpa)maHCKOMy MpPaBy OTHECTH §¢i OTHOLIEHId,
yocsmia Bb cebh X0Th Kakol HuBYIL SIEMEHTH LHMyIiecTBeHHOH hHHOCTHY,
KaKb, HanpUMbpb, BOMHCKAs MOBMHHOCTb, TO MHOHATiE ,mpasBa“ TakuMb
06pazoMB OTOMAECTBHTCS Ch TOHATIEMB ,TPaXIaHCKAaro npasa‘; APYTHMH
CMOBaMHF, Ha BOMNPOCH O TOME, 4TO €CTh TPAXIAHCKOE NMPABO, ML TONyYaeMb
BB TakoMb cnydab oTBETH: ,rpampaHCKOe NpaBo—eCcTb NPABO,—BE YeMb
HUKTO HEe COMHBBANCH U N0 3afaHis Bonpoca. Takk TNayeBHO 3aKaHYMBAETCS
ownboyHas Bb CBOEMT WCXONHOMB NYHKTE nonwiTra KasenuHa.

.BB PHUMCKOMB npaBbt nyGinW4HOE ITPABO CIHMBANOCE C'b [OCYHADCTBEH-
HEIMBY, 3ambuaeTt wusbcTHBIE HbMenkih wopucte OTtro [upke,—HHaue
ofcTouTs, Mo ero ysbpediamb, nbno BB coBpeMeHHOMTB Mpaedk, M BOTH OHB
pa3MEXEeBEIBAET: YacTHOe-WHIUBHIyaNbHOE H NybIHYHOEe-TOCYNapCTBEHHOE
npaBo ¥ HambyaeTe Bb cBoeMb yueHin o ,Toeapumectrh (Genossen-
chaft) noBoe couiaaHoe TpaBo.

,COrnacHo repMaHCKOMy W HopbHiueMmy Bosspbhrilo Ha npaso, obule-
CTBO HE HCYEPHEBAETCH TOCYLAPCTBOME, HO OOHOBPEMEHHO CBb MoCHbAHHUML
ofHapyxuBaeTh cebs BO MHOXecTBE HHaue o06pa3oBaHHEIXDL o6MEHIH (,in
einer Fille andersgearteter Gemeinschaften®) ¢t camocToarensHsME whisMu:
Bb ceMbB®, UepKBH, ofmunh, TopapumlecTBh, BB MEXNyHapoNHOMT OGINEHIH.
Takums 06pa3oMb CyLIECTBYETE OE3KOHEUHO MHOrO NpOsBIIEHil couiamsHaro
npaBa, KOTOPHIY BB TO XE BpeMs He SBISIOTCA TOCYJIAPCTBEHHEIMB INpa-
BoMB“ 1). Ma®b 3Tol 06nacTd Kb NpPaBy TOCYHAPCTBEHHOMY, KOTOPOE TaKMMb
06pazoM’s He CXOOHTCS YXKe Cb MPaBOoMb MyGNHYHEIME, OyNETH OTHOCHTHLCH
THIE TO, YTC BamHO Ons ofumecTBa cb TO4YKM 3pbHiA rocynapctea. ,Iocy-
LApCTBO, KaKE CYBEPEHHBIH COI03B, NPHIAETH Pas3NUUHBIMbL [TPOABNEHISIMB
couiansHaro NpaBa HepaBHOE 3sHauyeHie. DTO HAXONWTCH Bb 3aBHCHMOCTH
OTH TOH PpONH, KOTOPYK TOCYyNapcTBO TMpPUIKCHBAETH TOMY HIIH OPYTOMYy
Buny obmesnis (ceMbh, obmunbd, LUepKBH W HpoY.) WIS CBoeH COBCTBEHHOH
wiseK. Ha mbero npobnmeMsl nH4YHOCTH W 0BIIECTBA CTAHOBWTCA MNpoGrieMa
B3aMMOOTHOILEHIS JTHYHOCTH W TOCYNAPCTEA.

Ilpn phiueHid sToH mpobneMbl 3anHadeHie [ MPKe HCYEPNHIBAETCH €ro
KPHUTHKOHN B033pbHIN, OTONINECTBNAOUINXD NOHATIE NyBIM4YHAr0 mNpaBa Chb
MOHATIEMB TOCYAAPCTBEHHATO NpaBa M BB TFOCYNAPCTBEHHOME OOMIEHIN BH-
IALUINXTE efHHCTBEHHylo dopMy uenombyeckaro obIiieHis, B KOTOPOH Npo-
aBJSeTcsl 0bIeCTBEHHO-BaXHoe Hauano. Huwe wHamb mpumercs mnoapodabe
OCTAHOBHUTECS Ha ThXE NOCHBICTBISXE, Kb KOTOPHMWE NPHBOIUTEL OMKUEOYHOE
OTOXIECTBIEH]e , 001IeCTBEHHOCTH" CB ,,TOCYNAPCTBEHHOCTLIO®, — 3ibCh we

1) Otto Gierke. ,Deutsches Privatsrecht” Erster Band 1895 r. S. 27. Barmsaus
T'rpke nanbonke mMONHO H3NOMEHH BB €0 NPOCTPAHHEIXB NEPBOHAYaNBHHXE TPYAaxb: Das
deutsche Genossenschaftsrecht u ocobenno ,Die Genossenschaftstheorie und die deutsche
Rechtsprchung®. 3nkcs MBI MOMEMT OrpaHHYMTECH CCHINKaMu Ha ero ,Deutsches privats-
recht nospgebimaro BpeMenw, TOB CYMMHPOBAaHZ CYIHOCTE B3rNANOBE DA3BUTHIXD Bh
ero TMpedbldyLIHXDs TPYIaXb.
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OTpaHWSMMCH YKd3aHieMb, YTO DOCYAApcTBC Ch TOUKW 3pbHis dopmansHo-
JOTHYECKCH, SBIMETCH Bh TaKol me CTENeHH MWL ¢hynkuied Yenoebueckaro
ofuieHis, BL Kakod el SBNSeTCs W CeMbs, W IEPKOBL, W obliMHAa, U TO-
BADHUIECTBO, M MEWAYHAPOOHBLIM COW03b. Bce 3To—nNCcHXHYeckis GYHKLIH,
Morywis WMbTh, B BB GonblnHcTBh cnyyaeB: W uMbomis, ¢uauueckis mo-
CABACTBIS, HO JIMIIL 4PE3® MOCPENCTBO 4YemoBbyecKod NCHMXMKH. MHCTHHKTH
BOCTpOM3BeNeHis, No00BE Kb ONUKHEMY, Kb ,JalbHEMy“, TONogb — BCE
BTO ECTECTBEHHBIST CHITBI TIPHPOXEL, [ONy4amollis cBoe BHIpameHie W yhoBIe-
TBOpEHIE NHIIL Bb pe3ynbTaTh Bomesoro akTa 4enosbka. SIsbIKEB, pemuris,
HAPON', COTPYNHMHYECTBO ¥ T. [. MPEANoNaraiTh HallM4HOCTE HenoBhuecKoH
BOMM U CYTh JIMIIb Pa3NHYHLIA (OPMHI POABIEHIT TaKOH BONH BB OTHOLIE-
HiM MHOXEecTBa niofei. Bn ocHosk Bchxb ®THXL QYHKLIH, UXB cybcTaHLiei
(ecny momycTuTs yrnoTpebrieHie sToro crnoBa), BCErna OCTAlOTCH TOMLKO MOLH.
Jlpasga, ropopurs Pynons(® lepuHrB,—TOCYNapcTBO ¥ LEPKOBb 3aKI0-
YyaloTE Bb cebb Takoe GeskoHewHOe OOraTCTBO MU3HEHHArQ Martepiama, d€To
CpaBHUTENLHO Cb HWUMH Bch mpodie colo3bl — 4TO MbIIL BB CPaBHEHIH CO
neBOoMB, Ho M MBILL ¥ NEBb KHBOTHBIA MIEKONUTAOIIACH, W KTo OB 4TO
HY FOBOPHIDL, HENb3d OTPHLATH, YTC TOCYNAPCTBO H II€PKOBL ONHHAKOBO
TIPHHAONENATDL KB KaTeropid oOLienone3HHXD COIO30BL: PasiHuie Mexuny
HUMY HE cmpyxnyypHoe, 3 WUCKIIOUUTENBHO (IyHKkuioHa bHoe, T. €. OCHOBAHO
HE Ha pasNM4id BB WXL OPHAHYECKOMB MELraHuaMimb, & Ha DPasiHyid HXb
apane ). ,CybcTaHuivpoBaTh® rocynapcTBO, KaKh CaMOCTOSTENLHOE elHH-
cTBO, uMbouee COBCTBEHHOE CYLIECTROBAHIE, CTONB E Mallo ecTh OCHOBa-
Hif, cxonb Mamno Mxb UMbeTcs M OIS BHKIOUEHIS rocyfapcTBEHHAro npasa
H3EB CcOEPH  cowiaasHaio TpaBa. M ceMebs, ¥ rocynapcTBo, W obumuHA U
[poY. TNPEACTABNSAITE KaXIOe BL OTABALHOCTH JHIUE OJIMHE H3L BUIOBH
Yyenopbuyeckaro obmeHis, uM"Ezomm:I'b ONWHAKOBOE JIOTHHECKOE OCHOBaHie ang
NpPUSHAHIA 334 HWMH CAMOCTOSTENLHOH ,cybcTanuin® 2).

W ofwennnenie ,6e3K0HEYHO MHOTHWXB MPOSBESHIN coliansHaro npasa®
CeMbH, lEpKBH, OOMIHHE], TOBapHUIECTBA ¥ MEXIyHapojHaro obuieHis Bk
onHo whioe, KaKk 270 rhnaerTh [WpKE, TAKKE Malo OCHOBATENLHO, KAKb
¥ ero NpOTHBOIONONEHIe 3TOro COLianbHArCO MpaBa — [1PaBy FOCYNapCTBEH-
Homy. Hauaes cb ykasaHis M KPUTHKM DHMCKAre [pasa, 0TOMAECTBHBINATO
M cnuBliaro Tny6nHYHOe TNpaBe Cb [OCYNapCTBEHHHEIME, | UDKE KOHYHIE
NPOTHBONONOXKEHIEMB TOCYNADCTBEHHAr0 MpaRa colianbHOMYy, IyGIHYHOMY,
T. €. HoHallk Bb MPOTUBOMNONONHYO, OLHHAKOBO HENPABUNLHYID KPAHHOCTB.
Pumnaue yuunu: moako TOCYNAPCTBEHHOE MPABO echiv NyOIMYHOE MPABO:
lupxe roBOpUTH: moabko TOCYHADCTEEHHOE TPaBO He ecoms NyBrmuuHoe
npaso. Ecnu puMmcxoe npaso rphumno ThMb, 9TO NOMHUMO TOCYLEpCTBA HE
[npHaHaBano oHLIeCTBEHHATO 3HAYEHIsT HM 33 KaKoH Opyrod gopMoil yeno-
Bhueckaro obuenis, To Tupke norpbumiaeT®s BB TOMB, YTO HE MPH3HAETDH
32 roCyIapcTBOME 3HAUEHIH, paBHOUbBHHArO b APYrHMM BULaM¥ denoBbue-

1) Pynonsds dou-lepunrs: Lbne Be npasb” T. 1. Pyc. nep. crp. 226.
%) TTonpofube cm. y Thxw ke Kuctsrosckaro, lennuuexa W Ipyre
g
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ckarc obmenis. M To u gpyroe BossphHie oguHaxkoBo BeAbBNSeTs rocysap-
cTBa Ha ocofoe HCKIOYMTENnsHOe MBCTO; W TO M [pyroe XapakTepHo ThM:,
4yTO HanbiseTs TCOCYAapCTBEHHOE MPaBO MWCKIIOYMTENLHEIME CBOHCTBAMH,
DOCTOMHCTBAMH WM HENOCTATKAMH.

Mexny TbMB Bb IBHCTBHTENLHOCTH TOCYAAPCTBEHHOE NPaBO ECTh
NHITL OJUHE W3B BHAOB®L TyOGnMuHAro npasa, UMbIOWIH Takoe Ke OCHOBA-
Hie IS NOrHYecKaro CBOEro BeAbneHis u2k obmaro MOHATIS Npaga Kaks
MOHATIE rOCyAapcTBa W3k 00maro noHaTis GopMer yenoskueckaro obitenis 1).
CocynapcrBo ecTh NHUIUL OfHa W3B GyHKuUiM yenopbueckaro obuwexis. M To,
4YTO ,BaXHO® QNS oOLecTBa, BaXHO IS HEro TONLKO Kakb ISl COBOKYI-
HOCTH Jiofe#, npecnbiuyomwuxs Th MM Opyris OhNK ¥ MHTEPECH H TOIILKO
B ,ToukM 3pBHIA® eTHx® monel. [losToMy rocymapcTBy, KaKb TaKOBOMY,
TIPUXOOUTCS OTKAa3aTs, — HECMOTPA Ha Bce Xenauwie mpod. [upxe, — 8%
NpH3HAHIM 338 HUMB CaMOCTOATENBHOW ,Touxu sphria®. OHa cyliecTByeTs
vund, pbprbe, oHa He CYWECTBYETH TaKb Xe, KaKb He CYLIECTBYEeTH CaMo-
CTOATENLHOW TOYKK 3pbHiS CEMBM, MOMUMO TOHYKU 3IPEHIS €d 4YIeHOBb, BOIH
rocyfapcTea TOMHMO BONKH Hapoia, phlueHis LEepKBH NOMHMO yYacTis Bb-
pyouuxs # T. L. Ef He MOXETH CyHIeCTBOBATH, TAKD KE KaKh He MO¥eT:
CYMIECTBOBATEL ,,CAMOCTOATENLHOR® ToukM 3pbHis y mnpasarc wnu nksaro
monymapig 4esopbuecKaro Mosra: BUOBTh [71ashb MOMETDH Bb pasHoe BpeMs
pasHoe, HO ,Touka 3pkHia“ y Hero Bcerma ogna M Ta xe. PakTHuECKis
yKIOHEHisT BLBaOTL BCErfa, HO ®To He KonebneTh: obuleit Hopme: UbBib
¥ TouKa 3phbHiZ GyHKUIM BepamawTCs M ONpPEnbnsioTCH TOYKOH 3phHig
W whnavK es ,cyBcTaHnin®; OyHKLid, Kakb TakoBas, He MMBETH HU CaMo-
CTOATENBHEIXD TOYEKT SPbHIs, HHM CaMOCTOATENLHBIXD WEBIEH, Hame BB
TOMB chydah, Korjga oHa BOCHMPHHHMMAaeTCd HAlIMMBb CO3HAHIEMEB Kakb LEIIOE,
KaKb EQMHCTBO, MMBIOLIEE CaMOCTOSITENLHOE CYUIeCTBOBaHie BL 00pask mn
oflecTra, TOCYHAapcTBa, Kiacca, CeMbH, OOMMHE W Npoy. 6e3pasiudHo,

Hero3MOMHOCTE OTHICKATL KPHUTEDIM ANsS OTNHYIA IpaXIaHCKWXD npa-
BOOTHOWIEHI! O0TH TNYONHYHLIXDL II0 HXDB COOCPIHCANII0, TIO MAmepiaivtymy
MOMEHTY 3aCTaBHia OBPATHTECA Kb (HopMaAbHOMY TPHUSHAKY.

B® nopAankh oxpaHeHid mpaBa CTPeMdTCs y3HaTb [PUPOAY OXpaHse-
MOM ®TMMBb MODPSOKOME INpaBoBoi Hopmbl. Ecnu HopMa sammpmaercs mo
Tpeboranio morepmbewaro, To Me uMbeMb IBTO ¢B YACTHHIME [IPABOME,
eCNM K€ HOpMa OXpaHseTcs Mo WMHHUiaTHBE rocynapcTea, HE3aBUCHMC OTb
BOJIM JIML@ MOTepmbBILAro, TO HAPYUIEHHAR HOPMa OTHOCHUTCS Kb nybnmuu-
HOMY INpaBy.

Mscnknoeanie KopHel sToro yueHis BeeTh Kb BoaspbhHilo lepuHra
Ha Npaso, OO KOTOpOMy mpaBo 6est cyneCGHOH 2allUTH, 3T0 — ,OTOHE,
KOTOpHIM HE TOPHTBL"; ,Kakb [Jid OrHA CYyLWlecTBeHHo rophHie, Taw® ana
npaBa CyLIECTBEHHO NpHHYXIeHie Kb cobiwopeHio ero nyreMb cyna®.

i !
1) McropuyecKoe BOSHMKHOBEHIE DasHEIX® GOpME uenopbuyeckaro obuieHis u (ax-

THYECKOE 3HAYEHIE KaMKLOW M3b HHX'B BE: COBDEMEHHOW MHUSHH BB NaHHOMDL Clydah np#
AOUUYECKOMS PASCMOTPEHIE BONPOCAa MOMKETE OHITh ONYINEHO 6e3® BCAKAro yuiepfa.
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YUsobnl He OCTAHABNMBATLCH HONre Ha Bo33phHiM lepuHra, Me TOMBKO
BCKONB3: yNOMSHEMB, HTO ,[IPUHYXIEHIe* BoBce HE HEOOXONMMBIN NPH-
3HAKL BCBXB HOPMbB, MPABOBOM XAPAaKTEPE KOTOPHIXB BB TO Xe BpeMd
syt comubuisg, CymecTByeTs NpaBo,—KaKE: Bb BUAL OTORIBHEIXE HOPME,
Tak®s W BBb BULE Ubnuxb oTpbnoBh MNpaBa,——OCYLIECTBIEHIE KOEro rapaH-
THpyeTcs He ,UPHHYyKIeHieMs®, a mpyruMu GopMaMM TapaHTiH, Hamp., Bce
MEWIYHAPOIHOE, YaCThK KOHCTHTYLIOHHOE TIpaBo, Takh HasuBaeMels ,obli-
gationes naturales® 1) pumckaro ¥ ,leges imperfectae“ 2) cospeMennaro
npaBa.

Bosepaijasice kb B3rnsgaMts Asrycta ToHa ¥ ApPYr., HETPYOHO YBH-
ABTE OCHOBHOH TIOPOKD HXB Teopid: ,X OHM ONpenbnsioTh 4epess ,y°,
KOTOpHH TPENNoNargeTs yXe H3BbCTHEIME HCKOMHH ,X%.

[Npupony mNpPaBoBOM HOPME, IPaXKIAHCKO WM MyBIHYHO-NDABOBOH ed
XAPAKTED:, OHH XOTHTL onpenbnurs Bb mopsakt eg oxpannl, Ho kaks
oTIpentiuTL CaMBIll MOPSIfOKD oxpansl? Korga wny Kakas HOpMa HAXONUTCH
TONE 3aliMTOH YacTHOM WHHLIIATHWBEL M Kakas TONL SalUMUTOH ToCynapeT-
BEHHON ?

Eute Bskow®s rosopunb: At ius privatum latet sub tutela juris
publici—rpaxnaHckoe MpaBo HAXOEUTCH TONB [OKPOBOME MyOIHYHATO
npasa. Bb Tako# obuei dopMb sTo yTBepkIeHie chpaBennHuBo. Bcee co-
BpPEMEHHOe TpaBo IBHCTBUTENEHO CBs3aHO Cb MyOIMHYHO-MPABOBEIMB IIPH-
TH3aHieMt Ha Npu3HaHie M 3amuTy. Ho xapaxkTep®: 3allMTH pPa3NHYEHB Bb
Pa’nUYHLIXE KoIekcax®. ABcTpilckifi xopmekcs (§ 365 u ap.) Hamp. 06sA3b-
Baetrt cnbpoearenst ex officio (mo nomKHOCTY) TPHHMMAaTL MBpE Kb Bhl-
sAcHeH{lo pa3MBpoRt NPHUWHEHHATO TIPecTyINeHieMb Bpella M MpenocTaRnaeTh
YyrojioBHOMY CYyOy [l1paBO BOBNaraTh Ha noTephbBilee NHLO 0673aHHOCTH
NpensaBIeHIs I'DaXIAaHCKaro MCKa BB YIOMOBHOMBL noOpdfikbk, BB To Bpems
KaKE: TepMaHCKoe M GONBIIMHCTBO IDYTHXE 3aKOHONATENECTRE BOBCE 3alpe-
mlaeTs T[pefbaBIeHie TrpaXJaHCKaro WUCKa BB MOPSNKE yromoBHAaro cympa
4 7. m %). Takb HaseiBaeMble ,HoMynsapHbe Hcku® BB Pumb ,Qui tam“...
actionis, %) b AHDNiM—CYThH MHCKH, BB CHIYy KOTOPbIXh YACTHHIMB I1OCTO-

'} ,Obhligationes naturales“—uarypanerbis 0673aTeNbCTEa, HENONL30BABLIISACH EO-
BCE cynedHOM 3amuTON W MMEBHIA CHNY TONLKO I8 3a4eTa Bb cliydat BO3HMKHOBEHIS
HoBaro. ofparHaro o0683aTENLCTBA CO CTOPOHE! BHIBLIATO KPEOUTOPAa MO OTHOLIEHIK Kb
BLIBLIEMY HOIKHHKY.

?) ,Leges imperfectae‘—saxonsl, HazuBaeMble HECOBEPUIGHHEIMH 110 TOH NpHYHHE,
4TO OHM HE CONepXart BB cebb caHKuUiM, T. e, He CHaOXEeHH yKazaHieMb Ha nocnia-
CTBifi, KOMME CONPOBOMNAGTCSH HapYlIeHie STHXE HODME,

*) Bb umcnt sonpocoss, Hambuensmxn |l orpbnoms Beicouw yupema. xomwc,
ANs MEPECMOTPA 3aKOHOMOIOMEHIM Mo CyneGHOM HacTH, MeX Iy NPOHHME, HMbETCH BONPOCS,
Kacawmifcs MOCTAHOBNEHIM, H3NOMEHHHX® BB 777 cT. YCT. yr. Cym, a HMEHHO: ,HE
cnbayers nH.. 1) pacuHpuTs 06593aHHOCTH CyNa MO CUPAXAEHI HMHTEPECOB® MOTEPMBB-
WAaro yCTAHOBIEHIEM® NpaBHMna O BosMbuieHiM u3B ex officio Bpena w YOHITKOB® NpHHYH-
HEHHBEIXS OPSCTYNHBEIME NhsAHieMBPY

4) Qui tam pro domino rege e. ¢. quam pro se ipso in hae parte sequitur.
Crp. 320. KommenTapi# ke anrnifickoMy npasy Bunn, Bnexcrosa—Ins CTYLNEHTOBS,
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POHHHM®B THUAME NPEAOCTaBIEHO IIPABO BLICTYNAThL Ha 3alLMTy 00iecTBeH-
HBIX'> MHTEPECOBE M MPEeNBbsBNSTH Cb 3TCOH LENBIO WUCKM BB CyLb:

Bb ImBeANapcKOMB KaHTOH® KaMJoMy NDHYHUCIEHHOMY Kb HAaHTOHY
NMpHHALIEXHUTE NIPAaB0 3asBUThL Xanoby BbL COWO3HOME CyLb ONd npHsHaHig
HenbHCTBUTENBHEIME 3aKOHA, [IPOTHBHArO COIO3HOMY W KaHTOHaJILHOMY
npasy ').

OpHHMB CIIOBOME : MOPSINOKDL OXpaHEHisl mpaBa TaKb e H3MbBHYUBL
W HeomperbrleHeHB, Kakb W CaMb XapakTepb TPaBOBLIX'B HOpME. WMHH-
uiaTHBa 2allMTH NpaBa 3aBUCHTE OTH [PUPONL [aHHArC NpaBa, @ He Ha-
060poTH ! He MpHUPOJa MpaBa HAaXOOUTCH Bh 3aBUCHMMOCTH OTH Era 3allMThl
[nsa Toro, 4ToGH 3HATh, Kakw 3AUWMIIATH, HALO 3HATH NPEWAE wymo SaLH-
mate. [lpecmbpoBanie kpaxu BB rpaxiaHcKoM® nopsakb (Pums) unu BB
JTOJIOBHOMB {Bb COBPEMEHHOM NBHCTBHTENLHOCTH) 3aBHCHTH OTEH TOFO, YTO
BB NEPBOME CHydah Ha Kpaxy CMOTPATE Kakhb Ha YacTHOE IpaBoHapylueHie,
a BO BTOPOMB KaKb Ha OOLIECTBEHHO-BPENHOE MpPECTyMIIeHie, a HHKAKE HE
#a060pOTE.

PaznuuHblil NOPANOKE OXPaHEHIS TpaBa MCXOAMTE OTH MPENNoNoMeHis,
YTO HODMHL NpaBa pPa3lUYHEL M HTO DasiWyie 3TC YCTAHOBJIEHO, KAKEL OTEH
TIONIOXEeHIsd 3apaHbe [aHHAro U yXe NoKasaHHaro.

Bcs Teopis moxoWTCs TakuMB 0bpasoMt Ha owiubib, KoTopas Bb
norukd HocuTh HasBadie petitio principii u 3akmioyaeTcs BB npennonomeHin
IOKa3aHHEIMB TOI'O, YTO MMEHHO U HYXJaeTcs BBb NOKa3aTeNnsCTEL.

IoMuMo TOH JOrvHeCcKOH MOPOYHOCTH, KOTOpas JIEWWUTH BL CAMOMB
HCXOOHOMB MOyHKTE ®Tol Teopid, oHa sMbBerh cb OpyTMMH TeopisMH mo-
rpEllaeTs BE TOME, YTO CMBUIMBAETH YacTh Cb LUENBIME, TOCYNapCTBO
OTOXIECTBIRETH CO Bced obnacThio nybnH4HAre npaBa; WHULiaTHBA CO
CTOPOHBI TOCYAapcTBa onpenbnseTs nNySNHYHBIH XapakTeps OXPaHAeMoH
HOPMBI — BCAKAaH K€ HHWLIaTHBAa, NPOSBIEHHAR OTABABHLIMYE JHLOME HIIH
OpYyroH KOJNEKTHBHOCThIO KpoMmb rocyrapctea, kak® 6l HH Ouinm |, 061e-
CTBEHHO-BaXHH“ TE HODMEl, Ha 3aMHTY KOMXb BHCTYNMI'B OAHHLEIH WHIMBHOL
MM KONNEKTHBL, MPU3HAETCH MO 3TOH TeOopid HOpMaM{ 4acTHAaro xapaxrtepa,
He HMBoOMUMHE 0BlECTBEHHATO 3Ha4YEeHid...

[lonBeneM® HTOTH,

Mer BupbmM, 4TO BO BCSKIH HaHHEE MOMEHTH BO BCSAKOME H3HHOMD
npaek, ero HHCTUTYTH, WIHM OTHBIbHOW HOopMb-—Bcerna MOMHO KOHCTATU-
poBaTk HAMHYHOCTL ABYX® MOMEHTOBE, IBYXb Hadans, ABYXb [Daeb,— ,rpax-
IaHcKaro“ u ,my6nuuHaro®, McTopis M forMa rpaBa OGHAPYKHBAIOTH, HTO
MpPaB0 eCTh PesynsTaTh 00phOB JIMYHOCTH Cb OOLIECTBOM®B, YTO OHO ECTh
npuMHpeHie upren CcBoOOALl Cb HEOOXKOIMMOCTBLIO, TPEROCTABMAEMEIXD JTHU-
HocTH ofmecTBoMb W ofpatHo. Takosa camas MpPHpPONa NpaBa, HaKb OHa
NpPENCTaBNAeTCs Cb MCTOPHKO-HOIMaTH4YEeCKOH To4KH 3phHidA.

1) Cw. y lennunexa: 224, —Ilennuieks NpubaBNAeTs Glie CHBOyOLIEE: 9TH Kanoou
HMBOTE XapakTeDE: ,NONYNSDHEIXL® HCKOBL BB PUMCKOME npaek.
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Fanbe Mb BHOBIH, YTO BCB TEOPETHYECKIs MONBITKM PasrpaHHYWTh
paBo Ha [Ba CaMOCTOATENbHEIXE OTAbBNAa, OTIHYHHIXB [OPYr'B OTE Opyra
Mo CBOEMY MaTepianbHOMY colepaHiilo MM 10 (GopMaNkHOMY TIpH3HAKY
NOpAfiKa CBOEH 3dIUTEl, OJUHaKOBO HeydayHbl. OHb BB Oonbilell cBoeH
YACTH OKAa3BBAJIMCE HEyJauyHBIMH 110 HE3aBMCSIHMMD OTH aBTOPOBGL [PH-
yuHamb®, He cybbexTuRHas JorMka oTnbneHaro asTopa 6bUla OPUHHHOHR
Heylauu—Heynada O0ObACHSeTCH O0beKTUBHLIMU YCHOBISIMK, XapaKTepoM®
camoBi mnpoGieMel, KOTOpyK OHu cebb cTaBunM, HEBO3MOKHOCTLIO BoO6LIE
fesHaKasaHHO pasnHYaTh ,TPaXINaHCKoe“ TIpaBo OTh ,MmybnuuyHaro®, He
HacHIysl caMoii mpupofibl [IpaBa M He DUCKYs Bb TO M€ BpEeMs IIPHHECTH
Bb KepTBY KUSHEHHLIs] OTHOLLEHis Jiofell Bb Yrofy OTBIEYeHHOH cxeMb.

STI/IM']: OUpeH’EHHeTCH OTHOIIIEHIe Kb HpDTI/IBOHOCTa'BJ]EHilO OIBoHAKaro
poia IpasBa M pasnuyesio OByx® cdeps NpasBa Cb TOYKM 3pbHig Hawmeh
Hnorwmuxy npaea. '

,Touxa apbuis“ monuTwky mnpaBa mNpennonaraeTb 3aKOHOLATENBHOE
TBOPYECTBO, coulaneHoe cTpouTenscTso. [lonuTuka npaea 6e3s npeobpa-
30BaHia mpaBa, Kakb Bbpa Bess mhna—mepTBa ecTh. BCaKill 3aKOHONATENE-
HEIH aKTB CBf3aHb Cb JIoMKolo nbiicTeoBaBluaro pno Hero mpaea. W ecnu
LIS 3aKOHONATENEHOH BHACTH [PM OCYLIECTBNEHIM KaKHXb Obl TO HY
6BUI0 peopMBb HE MOMKETH ObiThb BONPOCE O HENPHKOCHOBEHHOCTH INpaBa
Boobme® !)—To [N NONMTHKH TIpaBa, BCe CONEpXaHie KOTOpPo# Hu co-
CTaplsAeTsd I[IPHHLHIIIAILHOE [IPU3HAHIE ,,HPHKOCHOBEHHOCTH" IipaBa, BO3-
MOXHOCTH €ro Hpeobpa30BaHis -— TAKOro BONpPOCA HE MOXeTh OLITe W MNO-
LaBHO.

[onres BCSHKOM MU3HEHHOH MNONMTHKH Npasa,—obbsBUTE Bopedy BCeMy
ToMy, 4To MblaeTs es [IbaATenbHOCTH, YTO HalaraeTs y3ny Ha cMmbnbie
MIOPHIBEL €51 colianbHaro TBOPHECTBZ W MepTBOM METIEH Xo4eTh 3alyLIMTh
Gopsby NHYHOCTH Cb OKPYHKAOWEH €& Cpenoi.

Takoi mneTned, TaKOH NPerpanoil CBOOONHOMY CTPOMTENLCTBY KH3HU
W [paBa, SBJISeTCs M Ta CyXasi, MEPTBSIIAs CXeMa, COTJACHO KOTOPOM onHb
HOpDMEI [1paBa OTHOCHATCH Kb cheph uacTHoH, a Ipyrisi—Kb OOIIECTBEHHOM,

Brnarogapst TakoMy NDOTHBONOCTABNEHIO, HHOUBHAL TMpH3HAETCH HE
OCHOBO# oOliecTBa, fame HE ero MNpOAYKTOME : obuiecTBo, ¢b APYroH CTo-
POHEI—HE COBOKYIHOCThLI0 WHIWBHAOBE, He HeOOXORMMOHN Cpenoi, Bb KOTO-
po¥ KHMBETEL COBDPEMEHHOE UYeNoBRBYSBCTBO,—a 3a KaXIblMb M3b HHUXB MpPH-
3HaeTcd TMpaBo Ha CaMOCTOATENLHOE CylIecTBOoBaHie, wHMbBollee CcBOM
CaMoCTOSTENLHEIE HHTEPECH W CBOM 0Co0bld ubmd. Takoe NPOTUBONOCTaBIE-
Hie, HENPaBHMILHOE IIOTMYECKH, HEOCHOBATENbHOE (aKTUYECKHM,—O0C0OeHHO
nary6HEIME CTAHOBUTCH TOTA@, KOTAZ CTE MPOMIIAro M HAaCTOSLLAro OoHo
nepeHocHTes Ha Oynyllee, Korja TONHTHKA NpaBa 3amaeTcs UEIB pasMe-
WeBaTk CHEPY CaMOCTOATENBHHXSL HHTEPECORD JMYHOCTH M OOLIecTBa.

HTo6kl H36EXKaTh 0MACHOCTH TPEKIIOHEHIA XH3HEHHOH noAwmury. Ipasa

1) Cnoea npo B. M, XBocroea. Cm. C6oprukh ,Arpapsutit Bonpoct® Mzp. Jlesoma
u HonropyxoBa. Crp. 310,
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nepels GesmU3HEHHOH abCTPaKTHOH CXeMOH wemopin w dowmst Tpasa,—
HaMb HeoOxomumo OBiNo MNPEABAPHTENEHO MPOBBPUTE 3Ty CXEMY CBb TOHKH
3pbHisS TOH e MCTOpiM ¥ [OTMB IIpaBa, MPOIYKTOMB KOETO OHA SBHUIACH.

Tonbko mocik 3TOro MOXEMB MB [EPEHTH Kb MNOJNOXHUTENLHOH 3a-
na4hk, Kb MOCTpOSHi, BB COTNACIM CB Hauei ofme#l ToukoM apbHim, dwii-
CIBEHNON COURAAHCIRUYECKOY TONWTHKY TpaBa.

IS

Bes couianegas ¥ monuTHYECKan bopeba
HOBOIO BPEMEHH WMENa CBOMME comep:a-
svieMt paciumpedie npaega NUYHOCTH,

lenjn muexws.

Bt npepbnyliel riapb Mbl HEORHOKPaTHO oTMbhuyan, 4TO NpaBo poX-
JaeTcs OTH CTONKHOBEHIS MHIMBHAZ CB OKPYXKAIOLIEH €ro CpemoH, H3b
Bopbbsl muuHoCTH ¢Bb ofmecTBoMB. Ho Gopwba sTa ocnoxHseTcs Gnaronaps
TOMY, YTO NHUYHOCTL M OOLIECTBO CYTh Thia He YyMEpomHbd: 06LecTBO
CaM0 COCTOMTE u3b THXB Xe IHYHOCTEH, COBOKYIHOCTH KOHMXB OXBATHI-
BAETCH JIMIIL HallMMb CO3HAHIEMb, KaKb CaMOCTOATENLHOE ENHHCTEO,

Tonmbko cb TaxoH TOYKH 3pbHiS CTaHeT® MNOHATHBEIMB, MQYEMY 3ala-
yell coljanusMa SBISETCS 'apMOHHYECKOE COYETaHie HHTEPEcOB: NHYHOCTH
H ,obmecTea®, Tounbe roBopsi: NPUMHDPEHie MHTEPECOB® BChXBb NHUYHOCTEH
¢t cobmoneHieMt IHonHaro GesnpucTpacTis.

Tonmbko CB Takoil TOYKK 3pbHiS cTaHET: TMOHATHBIMBL M TO, MOYEMYy
coujanucTHYECKas MONUTUKA MpaBa, CTPeMsich CO3[0aTh TapaHTiM Ans non-
Haro pas3BHTIS JIMHYHOCTH, CTPEMHTCH BB TO e BPEMS [OCTaBUThL BTy IHY-
HOCTb MOLE OOMECTBEHHBIH KOHTPONL. ,rHaubombe Baxuas ubne couia-
nu3Ma, nuuerTs AuToHb MeHreps !),—COCTOMTE KaKb pash Bb TOMB, YTOOL
OpPEeBPaTHTL WHCTUTYTH Hallero 4acTHAro mnpasa, Bb NyOmWuHOe NpaBo (Bb
COBPEMEHHOMB CMHEICTTE)".

Ham® Teneps M NpemncToUT®: pa3cMoTpBTh Cb TOYKM 3pbHis Hamen
HONUTHKHK Ipasa, YbMb HMEHHO JOJDKHO CTATh BL OYAyLEMTL COBPEMEHHOE
,4acTHoe® n , rnybnuyHoe“ mpaBo?

Beilne MBI TOBODHITH BCE BpEMs 0 Opash, Kak® 00b oTABIBEHOH HopM’E
HIIM COBOKYNHOCTH HOPMb, T. €. O ToMb mnpabh, KOTOpoe HOCHTH TEXHH-
4ecKoe HasBaHie ,mpaBo BB 00BeKTHBHOMB cMucnb“. Otb aToro obmex-
THBHAr0 MpaBa TEOPETHYECKas IOPHCIPYIEHLia OTIHYaeTL ,cy6neKTHBHOE
npago”, koTopoe onperknseTrcs, Kakbk ,Chepa BRAcTH HIM cBoGomm“
(Bunnmesigs, XBoCTOB® .M 7p.), KAKB ,,COBOKYIIHOCTL MPABOMOYIA M NPH-

1) ,HoBoe yuenie o rocymapcTeb®. Han. Cxupmyura, crp. 99,
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TAsakiid (Bupnunrs, Jlemaws u [p.), KOTOPHIS MPHHAANENKATE JIHYHOCTH
Ha OCHOBaHIH HOPMB 00 BEKTHBHATO MpaBa“ HIH KaKb , 0pULHUECKH SAMIMILEH -
HEIH MHTepect” (lepuHrB), Kakb ,06ycrnoBneHHas 00HLEKTHBHHIME MPaBOMb
BOSMOMHOCTL OCylllecTBieHis HHTepeca® (LLlepwieneBnys), Xakb ,TO, 4TO
NpY3HaeTcs BH HHTEpPEeCax®b WHAWMBHMIA H CHabXeHO BO3MOXHOCTBRIO MpaBo-
Bolt samuTe® (lenmuHeks) © mpou.

Besikoe npaeo mpenmonaraeTh HaNMYHOCTh JTIONEH, MEXIY KOTOPLIMH
BO3HMKAIOTE IOPHIMYEcKis oTHouleHis. \B® coorBTCTBIM CBb 2THMD Cy6B-
EKTHBHOE NpPaBO TIPEANoyiaraeTh HAJMYHOCThL aAKTHBHAT 0 cyObekTa, Ko-
TOPOMY TNPHHAMIEXUTH JaHHOE MpaBO M CYO'LEKTA naccusHoo, Ha KOTOPOM™
TMeMUTE COoOTBBTCTByIOMAs cB6S2aHHOCTb.

Cy6bekTs, HambneHHHN TpaBaMH W 00S3aHHOCTAMM,—eCTh MNP aBo-
Bo# cybbexTh. ComepmanieMs NpaBa axTHBHAro cybmbekTa sBnseTcs oba3aH-
HOCTb NacCHMBHAro cybbexTa.

Kax®s mparo MOWeTh TIPHHALNEXaTb ONHOMY MIH MHOIMMDL JIHLAMD,
Takb ¥ 0053aHHOCTL MOXETDH JeXaTb Ha onpegbneHHoM® numt Wy Ha
Macch nULE,

OpHo 1 TO We CyEBEKTHBHOE NTPABO MOXETH OJMHAKOBC [IDUHAINENKATE
HBCKONIBKMME, MHOTHMB WIIH BCBMb WieHaMB 06IUEMHUTISA, OHO MOXETH OHITh
pas3BepcTaHo Ha HHBCHKONBKC PpaBHBIXB MIIM HEDABHHIXE 4YacTed, MOXETD,
HaKoHelUs, OLiThb PAcilienieHo TI0 BUNaMBb CBOEro NposBneHis (Hamp. npHHam-
nexaTh NpaBo MOXETH BCBMB, 3apbAyioTh UMD HBKOTOPHE, a MONLIYIOTCH
MMB MHorie).

Bosspatnasick k& onpepnbnerio cyObeKTHBHAro Mpaga M OTHOLWEHIO
ero K- 00BeKTHBHOMY, CI'bIyeTh TNpexne Bcero MMbTe B BHAYy Bce TO,
4TO BHIIO CKA33HO BbIPENHAYIEMB 06 OTHOLIEHIH JTMYHOCTH K'b 001IeCTBY,—
cyO0BeKTa Kb OKpyXaomieid ero cpepb, o moperwxHocTH mnpenbloB: HOPMB
«IpayjaHcKaro» ¥ «IyGnuYHaro» npaea, O CTENEHW OCHOBATENBHOCTH Momob-
Haro NPOTHBONOCTABNEHIA U npoy, OTpHlas NPUHIHTIATEHYI0 MPOTHBOMOIOM-
HOCTE MEXJy C(epoil 4acTHBIXB H OOLIECTBEHHHIXEB WHTEPECORL, Mbl Bh TO
e BpeMs OTpHIAaeMb HNDPOTHBONONONXHOCTbL MEeXAY «cde-
po# BRNacTH HNH cBobongm» ogHOrocydmekTa U «chepoh
BJIaCTH W CBOOoOB» BChXb NMPOUYHXB CYBBEKTOB™®.

Ecnu cy6beKTUBHOE MPaBo ecTh cBOGONA, NMpPeNoCTaBIeHHAS ITHH-
HOCTU 06BEKTHBHHIM®E IIPABOMB,—TO cBobona 3Ta 00YCIOBIEHA PAREHCTBOME
BCBXB OPYTHXb CYO'LEKTOBb, YNEHOBDL NAHHATO OBIEXKHTIS 1).

Ecnu cy6bexTHBHOE npago TPEnNonaraeTh 4bio JTH60 00s83aHHOCTh,—
TO 00513aHHOCTE 3Ta 00YCIOBIMBAETCS PABEHCTBOM D 00SI3aHHOCTEH CO CTOPOHEL
BCEXTE YNEHOBDH OOIIEKUTIS.

PasencTBo npaBn M 00513aHHOCTEH 3TO—OCHOBHOH JIOTMaTDH COL{anuc-

1) . [paso ecTs cBOGONE, 00YCIOBNEHHAs pABEHCTBOMBY, | [IpaR0 €CTECHHTE3 D CBOGOME
n pabenctsa®, voBopures Bn. Conoppers. Cwm. cobp. coy. T. 7 crp. 499. ,llpaso ects BO3-
MOMXHOCTE 06I[aro ¥ B3aKMHAr0 MPHHYKAEHIS, COTNACYIIArecs, —coobpasHo YHHBEDCAb-
HBIMB 3aKOHAMB,—CO CB0GOROK Kampaaro“,—rosBoputsh KauTs.
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THHYECKOH MONUTHKY MPaBa, BHTEKALIA H3h paBHOUBHHOCTH HENoBhbYeCKHX L
TNMYHOCTEH.

,Ctepa Brnactu“ W npenbns cEo6OAH JTHYHOCTH ONpeRbiIsoTeH
HE Ha OCHOBaHIW HOPMEL OOBEKTHBHArO [paBa, a NONaralpTcs € caMow
aBTOHOMHO, BL npouecchk caMoorpaHuHeHis, NyTeMb I[IpH3HaHiZ CBO-
Gonsl M BIACTH 33 IPYrHMK— JIHYHOCTH ONpefbisieTs chepy cmoed cobet-
BeHHOH cBoGoaE, Tpenbibl cBoell COOCTBEHHOH BINACTH.

Bonpoct 06® OTHOUIEHIH ,CcyOBEKTHBHATD" NpaBa Kb ,00bEKTHBHOMY “
Bb HCTOPHKO-TEHETHYECKOME CMBICTE OHO3HAYYINL Ch BOMNPOCOMB: YTO
4yeMy 0653aHO CBOMMB [POHCXOMIEHBIEMb, WIH 4Y4TO 4YeMy MpPENLIecTByeTh—
aulo nY Kypuub, wumu kypuua sadny? Mcropis He 3zaers uenorbka Bb
nonoxenin Pobunsona Kpyso. TpaBoMouHyio ¥ TIPaBOOOSIZAHHYIO JHYHOCTS
HENB35 MHCIATL BHE ofuiecTBa Tak® We, KaKb HeNbas 00LIeCTBO MEICIHUTE
COCTOSAIIMME HE H3B JIHYHOCTEH.

B® NonuTHKO-ODUIMYECKOMB XEe CMHCHE ,CyOBEeKTHUBHOE MpaBo He
MOTOMY [paBo IHia, YTO OHC COOBIEHO &My OOBEKTHBHEIMEL NPaBOME;
Hao60poTh, mocibiHEe CAHKUIOHHPYETH JIHLY OmpefbleHHyl AONIO CBOGONEL
W BIACTH, MOTOMY H4TO NHMYHOCTY 3Ta CBoOOMa TIPUHALIEKHTH BEL CHIY &4
BHYTDEHHUXb CBOMCTEB, M 0e3n TpH3HAHIS ed HEMHCITHMO CyliecTBoBaHie
obiectea”.

,CoBpeMeHHOe Bosaphuie,—ocHOBATENBHO 3aMbyaeTs pambe TOTH He
npot. B. Heuaer®, KoTopoMmy NpHHAINEWATE ¥ TONBKO YTO LHUTHPOBAHHBIA
CTPOKM, — OTNMYaeTCcs OTb TOYKH 3pbHi® ecTecTBeHHar o Ipaga
TONBKO THEME, YTO HE NPH3HAETH HEHM3MBHHHIXE M MOCTOSHHBIXD CYOBEKTHE-
HBIXB PaBE, DPa3CcMaTpHBaeTh nocirbiHis, Kaks Heo6xomnuMylo Holio CBoOOmL
JHLAa NPK AAaHHOMB CTpoh 0b6IMEeCTBEHHE XD OTHOWeHIHA 1).

Ho npexpe, ubMt HaMbTUTL CONepxaHie ¥ HalpaBleHie, KOTOPLIS
OOTXHBI NMPWHATEL ,M3MbBHUMBHA® M ,HENOCTOSHHBEIAY C YO BEKTHBHHSA
npapa cb TOYKM 3pbHiS HameHd MONUTHKM 0paBa, -— Mbl LOMKHBL OCTa-
HOBHTBCHl Ha TOMb, KOro 3Ta TOYKa 3pbHid NpHSHAETH HOCHUTENEMD TaKHUXb
npaeb, APYFHMH CIOBaMH, KTO MOXETL SIBUTLCH Cy{oexinons MpaBa’?

Cy6bexToM® npaBa MOXeTbh OHITbL TONBKO nMUo. To, YTO HE €CThb
mulo, He MoMeTs: BTk CyOBeKTOMB mpapa. ,JIMYHOCTE WM JHUO,—TO-
BODHTE lelHHEeKb,~—eCTh CHOCOOHOCTEL CTaHOBUTLCH HOCHTENEMT [PaBa,
OIHMMB CIOBOMB, — [IpaBocnocobHocTs® *). [lpuznaTs Koro nubo AHIOMD,
3TO 3HA4MTH MPH3HATE Er0 CHOCOOHEIMB BCTYIMTb BB IOPHIHYECKIA OTHO-
MeHis cb APYrUMB WIM APYrHMH nuoamu, [OpupHyeckoe OTHOIUEHIE MIPE.-
NnoNaraeTt OTHOWIEHIe MEXAY NHULaMH. ]

[lpaBo OpeBHUX® HADPOAOBEL [IPU3HABANO ,MHI0Y He 32 KaXJHMD Hero-
BbuyeckMMB CyllecTBOMBL: pabht MpH3HABANCH UeNOBBKOMB, HO He Omlb

1) Cm. crarei B. Hezaesa 8x DHumknmonendyeckoMs crnoeaphs Bpoxraysa u Bippora
nols sarnasiems: ,Cy6sexTupnoe npaso®, (Kypeups unraTel npuHanexuTE: r. Heuaesy).

?) G. lellinek. ,System der subjectiven offentlichén Rechte" Freiburg, 1902,
ctp. 26,



npaBocnocobeHs, OHB CHWTANCE BeWbD, a He nuuoMb. CpenHerbropoe
TpaBo MPH3HABAJNIO ,JIMLOY HE TONbKO 3a 4enoBBHECKMMB CYLIECTBOM®D] OHO
3HAETH HOTUBOPH ChH ObABONIOMD M BbIbMaMW H [PHrOBOPH Kb KasHM nb-
TyxoB: M npod. CoBpeMeHHOE NpaBo TIPH3HAETH ,JIMOO® 33 BChMH HiOALMH
U TONBKO 33 JOABMM, W Bb TOME BpEeMs OHO MPH3HAETDH ,MHULO'" HE TONLKO
32 OTHBNBHHIME HenoBBKOMB, HO U 3a COBOKYMHOCTRIO TAKHXD JIHEE MEl-
CIIAMbIXB, KaKb ENUHCTBO, KaKb HOBOE ,,JIMLO‘,

OTciofd MPOUCTEKASTS TO pasnudie Mexny QU3 UYeCKU M D ¥ B p U-
OUYECKHMD JIAUOME, KOTOPOE OBIIO HEBBCTHO ellle PHMCKUMD OPHCTaMb.

JIxno HPM IHYHOCTL €CTh MOoHsTie 2 6CTpak THOE, NPaBoBoe, [10-
TOMy TEPMHHB ,GH3UYECKOe L0, BB CYLIHOCTH [OBODS, JIOTHYECKAsT Hellb-
nocTs. Takasi ke HenbmocTs, Kak®k HAMpUMbps, (U3HUECKAR KDacoTa,
¢usnueckad ucTHHA, JHOXb M npod. Bek aTu BHpameRris onpenbnAoTb
obHKY 4enoBbKa, ero CyXueHie, KOTOpoe BCeria HOCUTH abCTpaKTHEIH,
JIOTMHECKIH XapaKTeph, MOMKETH OITh HCTHHHBIME MIIM JIOXKHBIMB, MOpalib-
HEIMB HJIH aMOpallbHbIMB, HO HE MOMETH OHIT: HH MOKDHMDB, HH CYyXHMb,
HH TEnNBIMbB, HM NPOXJIafHLML. PUanyecKie TpusHaku Boobule,—4enorbKa
Bb HYACTHOCTH, — MPH [aHHOMDB JIOTHMYECKOMB pai3cMoTphHiM Bompoca He
UMBIOTE HHMKaKOro 3HAYeHis: HE CYMecTBYeTh HUKaKOK eCTeCTBEHHOH,
CYIECTBYETE TOMBKO KOPHIHYECKAs JHYHOCThH, — TOBOPHUTH lenmnuHexs. Obo-
- 3HaueHie: GU3WHECKOS NMUO,—3axnioYaeTs BE ce6h contradictio in adjecto
(BHyTpeHHee mnporusophuie); GHINYECKH MOXETH ObITh ZaHa TONBKO CyO-
cTaHUis Wy es QYHKUiS — JTUYHOCTE KE eCThb TOoJbKO abCTpakTHOE MCH-
XONOTHYECKH BOCIpHHMMaeMoe oTHowenie® 1).

Takumbs ob6pasoMb, pasnuuie dGuUapHecKaro M OpUAMIEcKaro Juua,
KOTOpPOE 3HAETH COBPEMEHHas Teopis npasa,—UMBETH TONBKO TOTH CMBICIE,
4TO BB NEpBOME chnydak Mel umbevt 1bno cn ,chepod BIACTH HIH CBO-
6omet” oTnbnbHAre venorbka, NPM3HABAEMAT0 [IPABOCIOCOBHEIME ,, IMLOME ™ ,—
a BO BTOPOMB-—CO ,C(epoll BIacTH HIW cBOOOXH“ KONNEKTHBHOCTH, psiia
Mojel, MpH3HaBaeMelxb BB UbBIOMB, Kakb ENHHCTBO, MOTyuiee BBITh HOCH-
TeneMs npaBa M o0A3aHHOCTEH, 34 CaMOCTOATENLHOE :;HI/ILIO“.

Cv Taxoit Touku 3phHis, ecnd TOBapHLIecTBO YU 0BLIMHA, CeMbs U
LEPKOBL, TOCYAAPCTBO M MEXIYHapOOHEIH COI03B, KAKDL (POPMBl Henosbue-
ckaro obulenis, CyTk pasiMuYHEIS NCHXHUYecKis byHKLIM,—TO COBOKYNHOCTH
4JIEHOBD 3THXDL (POPMB 06leHi®, OpraHM3OoBaHHBIXL Kakb LBNOe BL eNMH-
CTBO, — SIBIISIETCS CYOBEKTOMD BOSHUKAKMIHYE NPaBOOTHOWEHIH, CTAHOBHTCS,
TaKb Has3biBAEMBIMD OPHUIHHECKHMD IHIOME,

He ocranaenuBasick noppobrbe Ha BCBXBH UPEZBHUAHHO CIOWHLIXD U
MHOTOYMCTEHHBIX: TEODIAXb IOPUIHYECKATO NHNA,— Mbl OTMBTHME Brpartub
T TnaBHES H3MBHEHis, KOTOpHS mpeTeprmbia cTapasl Teopis opuaHde-
4yecKaro nuia, M TO Hampablewie, Bb KOTOPOMB, KaKb HaMb KAWeTCH, 3TOH
TEOPIH CYXIIEHO HaWTH CBOE YNOBJIIETBOPUTENLHOE phlueHie.

Hanbonbe WUDOKMME NpH3HAHIEMD N0 HAWMXL JHEH BCE EHE MNOib-

1) Tams xe, erp. 27.



3yeTcs pUMCKas Teopisd OpuUAMYecKaro Iuua, Takb Ha3siBaemMas Teopis
GHUKTHBHATrO NUHLA. ;

Uaw coobpaxeri# 0OpHIMYECKOH TEXHUKHM M MOTPe6HOCTH rpajmaH-
ckaro ofopoTa puMckie opHcTel Npubbranu Kb BHMEICTY, Kb QUKLiM, H
BE ThXb MpaBooTHOUIEHIsXD, rob He ObwIo BUAMMaro dgusuueckaro cybwnexTa
npasa, rok 6oma HeonpenbneHHas Macca JIMUB UM COO3L JMULB,——CyOBLeK-
TOME TIpaBa [PHU3HABAaNK BHIMBIINEHHOE KDPUIUYECKoe THlo, Bh cooTBbET-
CTBiM ¢b OOIMME HHIUBHAYANHCTHYECKUMBb LyXOMb CBOEr0 MpaBa, pHM-
ngHe, O aHanoTiM ¢b NpaBaMu (PU3HYECKaro nHia, Haubnanu H cBoe QHK-
TUBHOE IODHIHMYECKOE JIMLO TakKo# Ke cHurnod BnacTH. HbxoTopmiMu npa:
BaMH, —— HalnpuMbps, ceMedH0-HacbICTBEHHEIMb, — ®TH JHLA, KOHEHHO,
ofnafgaTe He MOTIH N0 camoil ceoei npuponbk, HO TEMM TpaBaMu, KOHMH
OHY TIONIB3OBANMCL, OHM NONL30BANIMCh ye BB MonHoi MEph M Bo BceMB
o6bemMt. OTciona Bcs MONMHOTA BIACTH BE PYyKaxs TpeNCTaBHTEne#
Pa3NUYHBIXE COENUHEeHil miomed, TaKb Ha3bIBAEMEIX'b, IOPHOWYECKHUXD MNULD,
¥ monHoe OGeampaBie BCHXB MPOYMX® CMEPTHBIX'B, [IPOCTHXD YIEHOBD TAKHUXD
COERHHEHIH.

Bt DpoTHBOMONOXHOCTE YTBEPKIEHIIO PUMCKHMXB OPHCTOBBL BB [MOJO-
Burt 19 Bbra BHEBHMHYTa Obmta Besenepoms W passxTa bBnynumu, [upke,
PerenccbeprepoM® U Ipyr. Teopis, COrNacHo KOTOPOH IOPHAMYECKOE IHLO BO-
Bce He oHKNig, a KBHECTBHTENLHBIH, NOANHHHO-CYLH CyOBEeKTE, CTONL Me:
peansHHH, KaKkk M Guauduecxoe muuUo. BTH lopumpyeckis nuna, 6ymyuu He-
YIOBMMBIMY IS Hall¥Xh BHBIIHMX® 4yBCTBL, 00pasyioTh CoLiaNbHBEE
OpTraHW23Mbl, CNocoOHEE OOHADYXKHBATH CBOKX COOCTBEHHYI CaMoCTOR-
TENLHYO BOIO.

M Ta u ppyras Teopid, Ha Hall'b B3MNALB, ONHHAKOBO HEMpPaBHIILHEL
[lepeas, 6ymyuu Ge3cUNsHON OOBACHUTL UWRILHIA psfe WPUIMHECKMXE SBIE-
Hill, Bb TO e BpeMs TPHHOCHTEL Bb MEPTBY abCTPakTHOH OHKLIH ¥ lopu-
Iyyeckod TexHuxb mnpaBd M WHTEpech OONBIIWHCTBA HNEHOBDL COK3HAro
obureHis.

Bropasi,—npu3HaBas peanbHOe CYLIECTBOBAHie 34 CoLjalbHBIMHM Opra-
HH3MaMH, NpubnMxaeTcs ThMb CaMBEIMB Kb ycTaphBuleH, oTBeprHyTo# Ha-
YKOH W XHEHLIO OpraHudYeckodl Teopin W HewsbbwHo BIedeTs 3a cobow
TIOWHYI0O M PeakLioHHYI0 TOCTaHOBKY MONMTHKM TpaBa: BCAKiH ,opraHHaMm”
pasBMBaeTCs M2b cebsd, MOCTEMeHHO, HBONIOLIOHHO,—OTCIOfla W Bb 06IAcTH
npaBa ,0praHW3Mb“ HEOOXOOMMO y6epeub 0TH TIeTBOPHArO BMiSHIA coliank-
Haro TBOpHeCTBAa U marybHaro BMBILIATENLCTBA COUiaNbHEIXDB ,DKCHEPHMEH-
TaTOPOBR® " ,—TaKOoBb HeusOGEMKHEK BHEBOABL OTMhuYeHHOH Teopiw,

[TpaBunsHOE W YHOOBNETBOpPHTENLHOE pblueHie Teopis lopuaudeckaro
FIHlla, KaKb HaMb NPENcTaBIsieTCs, [ONYy4deT: BE TOH MOCTAHOBKEB, KOTO-
pyile HbMelkie W©OPHCTE [PHNAKNTL TaKb HA3LIBAEMOMY , JIMYHOMPABOBOMY
cooButectBy“ (personenrechtliche Gemeinschaft).

ToTe e ['MpKe, KOTOPH BB IOPHIHYECKHXD NHLAXE BHIMTEL COLiaNk-
HHE OpraHW3Mel (0OHB CaMb cefsi Ha3BBAETh OPraHONOroMb), 3aMbuaeTs,
4TO TOT#a Kakb POMaHHUCTUHECKAs TOKTPHHA 3HAETDH TONBKO IBOSIHUXE CYOh-
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EKTOBL TipaBa—JIMia (QU3HYeCKis W INHLa OPUAMYEcKis, — IepMaHCKOMY
npaBy wnaBbcrHo eme Personenrechtliche Gemeinschaft, kaws ocobuii pors
npaBoBOTO Cy6bexTa. ,CyliecTBy0Th LBa BHAZ 3TOr0 MPaBOBOro cySbexTa:
ncoobimectBo cosMbeTHoR pyku® (Gemeinschaft der gesammten Hand) u ,co-
obiecTBo BEL cuny rocnogcreyloment Buactr® Gemeinschaft Kraft herrschaft-
lichen Gewalt) —u ToT® M [pyro# BcTpb4aloTcs HE TONBKO Bh HYaCTHOM®E,
HO W BB mybnuyHoM® mparb. HacTHoe npaBo CONPUKACcCAaeTCs NPH 3TOMB
CaMBIMB WHTHMHHME 00pasoMb Cb NyONMYHHMD mpaBoMb 1), npuaHaeTcs
nanbe I'mpke W BB corsaciu ¢k oBMKWME CBOMMB B3FNSNOMEB Ha CYLIECTBO-
BaHie CaMOCTOSATENBHBIXE CHepb yYacTHaro M mybnmuyHaro mpasa (cM. ofb
5TOME® BB [pefsgylieil rnashk) nepexoauTs Kb pascMoTpbhHilo sTOro poza
COODLIECTBL Bb TPaXIaHCKOME MpaeEs.

Mul He cTaHeM® BXOIOWTL BB [ETalil Eero H3JIOMEeHis; OorpaHHYHMcs
ToNbKO HbcKonbkuMu Haubonbe XapakTepHHMH uMTaTaMH, ThME Hombe,
uTo MEL He 3afaeMcs 3nbcbh UBnNb0 faTe MCHEPNBIBAWINIA OTBETEL Ha BO-
Mpoch O Npuporb OPHIMYECKATO TIMLA, a XOoThiM NOKasaThk TONMLKO obuiee
HanpaeneHie, Bb KOTOPOMEB B5TOTH OTEBBETE Momers OwiTe Hadmessb.—, Ge-
meinschaft der gesammten Hand® %) ecTh Takoe coofulecTBo, BhL KOTOPOMb
CBSI3aHHHIA Mexy coBoi NHYHOCTH COBOKYIHO TMPU3LIBAIOTCS Kb AKTHBHOMY
y4actio BB obmel ama Bchxbs HMxb cdeph. 3pbck o6HapyxuBaeTcs eRMH-
CTBO NKld BO MHOMXECTBEHHOCTH YYaCTHHKOBL. BB OTHOIIEHiSXH BHYTDEH-
HHXb TOCMOACTBYETH COBOKYIHAsS Bols BChXB, Kakb elWHas Bomns coobme-
CTBa; Bh OTHOLIGHISIXL BHBLIHMXE [PABOMOYHLIMYE, MPaBO0OA3aHHEMEL U
LBHACTBYOINHME THLIOME BHICTYAETS MHOMECTBEHHOCTE. [1pH aToM:, OIHaKO,
BOBCE HE MCKITIOHYEHA BO3MOMHOCTH IIPENOCTABNEHIA OOHOMY M3b YYaCTHHKOBD
poIK THaBh COOBIIECTBA, HO 3a COBOKYIHOCTLIO YYACTHMKOBL LOMKHO OHTH
COXPaHEHO BEICIIEE 3Ha4eHie, TAKE 4YTO Halb BIACTLIO TIaBbl JOMKHA CTO-
STE BNAcTh COBOKYIMHOH BONH BChXb YYACTHHKOBL M, HECMOTDS Ha BCH
rpaBoMOYist, CBS3aHHLIS CB MPENCTABUTENLCTBOME INIaBH cO0bLIecTRa, NOAHOE
BHIpaMKeHie cooBIIECTBa BO3MONKHO TOMbLKO NMPH COBCKYMHOMEL YyHacTin BChxb
4neHoBs coobmecTra’ ), Bn mpenbnaxbk coofmectBa ,,coBMBCTHOM pyKM™
CoYNeHH 06pasylwTh eIWHCTBO NWUA U [10TOMy OHHM YIIPaBOMOYEHHl WilH
obaszauLl He caMu 1o cebb, a Bb CBOEH cBS3aHHOCTH, ,Bchk BMbeTE* MAM
,, KOTINEKTHBHO® *),

1) Cm. Gierke ,Deutsche Privatrecht® 8. 663.

2) Haspanie ,coobliecTE0 COBMBCTHOM DyKH® TDPOMCXOAWTE: OTHL CTaparc Mpaso-
BOTO OOLIKHOBEHIS [IYTEMB HATCMAIHATO COGNMHEHIS DYKD THXB, KTO COBMBCTHO 3aKIOYAETH
cibBIRY,—YyKasaTh HA CBASAHHOCTE BTUXDB CY6BEKTOB® Mexny coboif, [pyrie mopucTH
0603Ha44I0TE 3TOT'E BUAB COOOIIECTBA KAKbL ,KONIEKTHBHOE EAHHCTBOY unM ,(opMansb-
Hoe epwHCTBO®. BB cBOEMB HCTOPHYECKOME DA3BHTIH BHAOH L TMYHO-MPaBOBOTO coobmie-
cTBa" KODEHATCE BB OTHOWEHIAXE MEKIY HNEHAMH CEMBH H MEX[Y CoHacnhmHUKam# o
TONBKO BROCHBACTBIH, MO 06pasuy STHXB MEPBOHAYANBHLIXE OTHOWNGHIH, CKNagHBAKLTCS
coofllecTsa, MpecuBAyoLis pasnuuEssa UBNM M UYmKOHS KPOBHBIXB ocHOBE, CM, Tamb we
crp. 664— 665 u 669, a Takke npumbuanie 27 ¥b cTp. 669.

%) Tamz xe ctp. 664

4) Tams xe crp. 667,
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Bo wMHOTHXEB coobluecTBaxs ,,COBMbBCTHON pyxu“ phileHid KocTaHOB-
nsioTes  GONBUIMHCTBOMB romocoBb. ,Tams xe, rob #Ere HanobHocTH BB
pBueHiu, TaMb ofias Bons onpexbnsaeTca mubo MHBHIEME ry1aBbl Co06mIE-
cTBa, nuG0o MHbBHIEMD Kamporo UM onperbneHHBIXs €ro COYIEHOBSL. [louTH
BCErga BHIMTOIHAETH BOJIO YHOPABNSINK, r©NaBa coobimecTsa WMH OTHBIL-
HHle sasbayiolie,

Ce npyro#t cTOPOHBI, Kb Hai30py NPHALIBAKTCS YacTo BCh Hmu oOT-
nbnbHBlEe uYNeHB cooBIIeCTBa MM TIPENCTABHTENbHOE ero yupexpedie. [To-
mobxoe pacnpepbnenie ofmectBenHol BB Gemeinchaft zur Gesammten
Hand Bonmm onpepbnsiercss pas®s HaBCerha NyTEMDb 3aKOHA HAW COTalle-
Hia. BHYTpeHHIH Xe pAcnopaAnoK®s  coobmecTsa NpUONMKAETCS Kb KOPIO-
paTUBHOMY YcTpo#cTBy M He pbako senseTs coboH BUAL 0OIIECTBEHHOH
opraHzzanin 1).

,CoobiecTBoMEs BB CHITYy TOCMOACTBYOLIEH BRNACTHY Mhl Ha3HBaeMb
CTHOLIEHie, KOTOPOE BO3HHKAETH BB cooBmEcTEBR MHOTHXB JIMUB MEXAY
nuLaMy, obleyeHHBIME BMNACTLIC ¥ MONBIACTHEIMH. Ecima nposBneHis rocmon-
CTBYIOLIEW BIACTH oOrpaHH4MBalcTcs Onaropaps y4actilo BL 3THXB TpPOAB-
TIeHIAXL TMONYMHEHHBEIXD BMACTH YIEHOB®, TO 3THUMDB TIpEXHEe Ccolepmadie
JIMYHO-TIPABOBOTO OOLIEHIA“ HE KUCYE326TH OKOHUYATENLHO, @& TONBKO CTa-
HOBYUTCH HHSIMB CPABHHTENBHO CB ,C000mEcTEOME coBMBCTHON pykn™?).

OrpaHWYuMcs 3TUMB, HELNOCTATOYHO, [PABHA, [ONHBIML ¥ OTYETIH-
BeIME (ocofeHHO BB Neperonk Ha DYCCKIM S3BIKE),—HM3BIEYEHIEMB H3b
kaurk [vpxke u o6paTHMCH KB TOMY, YTO B'b €ro B3TSLaXb HYXIAETCS Bb
MCTIPARAECHIM U JOTONHEHIH.

Crnoea [Mupke nomxHEl 6HTE UCIIPABIEHH TIPEXKIE BCET0 BB TOME CMEL-
cib, uTo coobmecTsa, amanoruuHbisi ,Personenrechtliche Gemeinschaft®,
ecny ¥ HeM3BhCTHEI Opyromy IpaBy, NOMHMO TEPMAHCKAaro,—To BCE e
OHM OJWHAaKOBO 3HAaKOMBI W HPYrMMb ,ABHCTBHTENLHOCTAMBY, MOMHMO Tep-
MaHcKo#. Ecnn e HuKakKoe Apyroe NpaBo TAaKOro BHUIA COOBLIECTBDL ele
He 3HAeTh, TO 3TO ob0bscHAeTcH Boolme THMB, 4TO NpW3HaHie mpaBa He
BCerga COBMAjdaeTh Cb (DAKTAMHM XU3HW, M Bb YacTHOCTH THMb, 4TO coBpe-
MeHHas TepMaHcKasi 0PUAMYecKass MbiCNb IhHUCTBUTENIBHO OCTABHITA OalleKo
za co60l NOCTHTHYTOE IPYrMMH Hapomamy 3),

lMomume sToOro, cnoea [Wpxe o0 ,JIHYHO-TIPABCBOM®B OBLIEHIN® ¢B
TouykH 3pbHis Haled TMNONUTHKKM NpaBa IOMKHL OGBITH PACTPOCTPAHEHH H
Ha Th BHEE coofllecTBa, KOTOpHlE BoOGIIE HASHBAKTCS ,OPUAHYECKHMH
mugamu®, — ¥ KoTopele ['mpxe BRIIBNAETH BB ,COLIANBHBIE OPraHM3MEL".
TH mpa noBona, KOTOPHE MNPHUBOIMTE [ MpKE IPOTHEL TIDH3HAHIA |, AHYHO-

') Tams xe crp. 688, 689.

*) Tams e crp. 697.

*) Vedpenie 'upke, 4To 33KOHOmATeNbHAas mnpakTuka [epmaniy, es, rpammaHckoe
Npaso HPONHTAHO , Kaljledl couianicTHYecKaro macna¥, MEl MOXeMDb OCTaBMTh 3nkck 6e3b
BHMMAHIS: OHO Beeubno nexuTh Ha COBBCTM €ro aBTopa W BB JaHHOMB cnydab He
uMbeTs HAKAKOrQ 3HaYeHis.,
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npasoboro coobiecTea® 3a OPUIUYECKOE JIMLO,—HA HAIlbL B3rNaf®, 0ba
| ONMHAKOEO Mano yOhIHTENLHEL,

Flo mubuic Tupke, ,nu4HO-IpaBoBoe OfIieHiE” HE €CTh WPHUAHHYECKOE
JIMLO, BO-MEPBHIXE [OTOMY, YTO OHO HE [PH3HAETCH 332 TaKOBOE CO CTO-
DOHEl NBHCTBYIOIIATO 3aKOHOATENLCTBA, & BO-BTODBIXB, [OTOMY, 4TC 3TO
co061IecTBO eCTh TIPABOBOE OTHOLIEHiE, a HE TpPaBOBHI cybbexTs, ') xa-
KUMB SBNSETCA IOPHAHYECKOE JIMIO.

Bpsank M TpH3HaHie WM HENPH3HAHIE CO CTOPOHB ABHCTRYOINAro
8% [4HHOE BPEMS 3aKOHONATENLECTBA MOXETDH CNYMHTh INOCTATOYHHIMEL OC-
HOBaHieMb Kb ONperbreHio WpHUANYecKOH TPHPONH TOTO WITH IPYroro BHAA
yenopkyeckaro obmenis. Cculsika Ha IhHCTByLOIIEE 3aKOHONATENLCTEO, KaKb
HA BEICHIyI MHCTAHNiL nns onpefgbneHis HCTHHHArO xapakTepa BO3HHK-
1WAr0 NpPaBOOTHOWEHIS, 0603HA4aeTH coboif, MpeXne BCEro, OTKashb OTh
caMOCTOATENLHATO HayuyHaro phbuexis npobnembl, a sarbMb — 3aMbHYy
OPUIHYECKaro paacMOTpBHIS Bompoca — MNONHTHYECKHMB YCMoTpbHiEME
€O CTOPOHH ,IBHCTByIIIAaro s3akoHomaTenscTea“., 3SToTH 0TKasb H 3Ta
nonMbra ThMb Gombe XapaKTepHH, 4TO OHH WCXOHATH H3b YCTH Npodec-
COpa-1pUCTa, TPHSHAHHArO ABTOPHUTETA COBPEMEHHON HAYKH.

He wmenbe mofonbTens ¥ BTOPOY NOBOL® ['MpKe [POTHBDL MPH3HAHIA
,JIMHHO-nipaBoBoro ofwenia® | sa opunuueckoe nHuo®. OxaswiBaeTcs, 4TO
»T0 coobiliecTBO, HE BB NpUMbpPL Npouums, He HMbETE NpaBoOBOro CyOLEKTa,
4 ecTb TONMLKO mpaBoBoe oTHowenie, OpHo M3b OByxE: nubBO 3TO eCThb
NpPaBOBOE OTHOLEHIe,—HO TOrma y 3TOro cooduWecTsa HMEBETCH W MPABOBOH
cybeexTs, W60 HBTE mpaBoBoro oTHOlleHis 6e3s NpaBoBOro cyOBeKTa,—
mibo BTO He ecThb MpPaBoBoe OTHOIIEHie W Bb TaKOMB chydah oOHo,
KOHEYHO, He HyxpHaeTcs WU 8b cybbekThs mnpass? Bw nocnbguems cnyuahs
ocraercs Gess oTBbTa BONPOCH O TOMB, YTO KE TAKOE MNPEICTaBIAETH
13b cefs 3To COOBLIECTEO, €CIM OHO HE ECTh [PaBOBOE OTHOLIEHie: Bb
nepeoME e ciydab, cyOBexTs NpaBa, Ha Hallh B3TASLB €CTh BCS COBO-
KYTIHOCTL UNEHOB® COQOIIECTBa, TOBOPA CIOBaMH camoro ['MpKe: ,eIHHCTBO
nHLa 00HADPYHKUBAETCH 30bch BO MHOMECTBEHHOCTH €r0 YYACTHUKOBB®, , MHO-
KECTBO BOJNb [IOPOMOEETh M3b cebs emuHyio BOmo®.

V4eHHIH IOPUCT® CO3Malk HCKYCCTBEHHBINH [OBONBL BB MOML3Y BHOb-
MeHis Ha CAMOCTOATENbLHOE MEBCTO CBOMXB ,COUIANBLHBEIXE OPraHH3MOBL.
Mano Toro, oH® HpocMOTPENEL BL CBOEH COBCTBEHHON apryMeHTalid Teopiu
.JudHO-TIpaBoBoro oflleHis“ ykazaHie Ha yTEPAHHATO HMB CYOBEKTa 3TOrO
obuenis, Bw peaynsrarh—npobneMa OpHOMYECKaro IJHOA HE OONy4HIa
OoKOH4YaTenbHaro ceoero phmenia pgaxe y Tupke, KoTopwli GNHMXe BCETO,
TIOYTH BB TNNOTHYK, MONOMIEN® Kb ed phINeHio, HOo... WCHyraBUIHch ,Obi-
CTBYOmAr0o 3aKOHONATENLCTBA® MOIIENh o JIOKHOH cTesh ,colianbHHIXb
OpPraHu3MOoBLRX...,

Brime Mel ckasanu, 4TO 5TOTH BULL COODOLIECTBA, KOTOPHIA repMan-
CKOE MPaB0 3HAeTH Mook HMMeHeMb ,Zur gesammten Hand“ usebcrens He

Y) Tams me crp. 660.
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OJHOM TONbKO repMaHckoi phitctBurensHocTd. Ofpanasce Kb PYCCKOR
MUIHM, MHl BB HeH HaxomuMb Takis xe ,coofmecTBa®, KOTODHA BHONMHS
VOOBNETBOPSAIOTL YCIOBIAME M [OPH3HAKAMB, TPeOyEMHMB [€pMaHCHHMb
npaBoMb Nis npuaHaHis uxb sa ,Personenrechtliche Gemeinschaft®, Ywa-
MeMb anbch mpexie Bcero Ha Th HeMHOrS NMONBITKH, KOTOpHS ABnamuch
3a nocoBiHee BpeMs Bh DYCCKOH HayuyHOH muTepatypbh Ing cBmaxeHis Bb
3TOMB HamnpaBleHiM IOPHUIHYECKON KOHCTPYKIIM momobHaro popma coobuiecTea
TEPMaHCKOM M PYCCKOH XH3HH,

Taks, HanpuMbps, A, [yNseBb KOHCTPYUPYETH OPHIHYECKYI TPHPOLY
COBPEMEHHAro pPYCCKAaro KPEecThIHCKATo [BOpa MpPH Y4acTKOBOMB MM MOI-
BOPHOM® BiafgbHiM COBEpLIEHHO TOMMNECTBEHHO CB Teopier 'Hpke. OH®
NIPH3HaETE: KPEeCTLAHCKIA [BOpPDL, MpencTaensaouiiil coboit, mo ero Mubuio,
obuiiHy BBL MuHiaToph, sa ,Gemeinschaft zur gesammten Hand®. ,Kaxnoe
TIMLO, COXPAHSIONIEE TIOCTOSHHYIO CBA3L Ch CEMbEH, NOIMKHO BHITH NPU3HAHO
4IIEHOMB KOIINEKTHBHArC cyOBheKTa NpaBb Ha Hapbmb®. '),

A. W. JluikowuHs pobKo ¥ HeyBEBPEHHO, HO MHITAETCS KOHCTPYHPOBATL
ceMeHnHylo. coBCTBEHHOCTR Y KPECTLAHD Bb TOMDB Xe Ayxb: ,OpH ceMmeliHon
COBCTBEHHOCTH,—TOBOPHTE OHB, —TaKh e (Kakb W npH OBMMHHOMB Bra-
nbnin) umberca Bnapbuie lopHAMueckaro JMOa (KpPeCTbSHCKATO IBOpA), HO
BB TO e BPEMS KaX[OMy M3L UYINEHOBL [JBOpPa INPUHAIIEKHUTEL BIONHE
peajibHOE IIPAaBO Ha 3eMIN0, COCTOsLylo BB Hambmbk msopa®. ?).

A. C. Maroers CROOUTD PYCCKYIO OBMIHHY, €CIIH HE HEMOCPENCTBEHHO Kb
wbmenkoit dopmb Personenrechtliche Gemeinschaft—To Bo BCsiKOMB chydat
Kb YpesBhHaMHO 6nuaxod Kb Hel KoHCTpyxuin. MoxHo pgaxe Openmnono-!
MHTh, YTO OHB He MONL3YETCH KOHCTPYKLUiel HBMElKHXL OPHCTORL HE Mo
NPHHOMIIANLHOMY Ch Hel Hecornacilo, a TpocTo M0 He3HAKOMCTBY Cb HeM,
UnM 0o Kakod nubo mpyrod nonoGHOM Ke cray4aiHoH mpHuuHb,

Cognepxanie 00IIMHHEATO MPaBa OHB BUIHTH Bb HHOUBHIYAILHEIX B Ipa-
Baxb BCBXE® OOIWHHMUKOE® W pasBuBas Barnspsl [loGhponocuesa 3), mnpH-
XOOMTB KB cBoeMy onpenbrnelilo oOUHHHArO npasa, KaKb IpaBa W H I H-
BHLYyanbHAT 0, Bb CHIYy KOTOparo KaXLH ¥ KDECTbAHUHL LOMOXO3S-
MHBE Ha PaBHHLXB® Cb MNPOYUMHM [OMOXO35€BAMM OCHOBAHISXB TMONk-
3yeTcs y4acTKoMB semiu. 1)

Moxuo ykas3aTb eme Ha pagb nofobHeIXB ke monbitoxs. Ho seb
ot BL ofuMHAKoBOM WMbpk TONMBKO TNEDPBEIS MONBITKHM, T. €, Pobris Hadw-
HaHis MOpPBATh Ch OTHKUBLIEH MOYTEHHOHN TOMbBHO CBOIO IPSXNIOCTHI0 TEOpieh

1) Tynseps, ,Kpecresinckifl geops® xyp. Mus. 0ct, 1899 r. Ne 4 crp. 83.

%) A, Y. Jlegowuns. ,Cemelinas coOCTBEHHOCTE y KpecTasHs® xyp. Mun, HOcr.
z3a 1900 r. Ne 5 m 6.Cm. crp. 122.

3) ToGbporocues® ewie HBCKONLKC IEeCATHNBTIM TOMY HA23aIB NHCAND 00 OBLIHH -
HOMB BragbHipl.. obfuHa ¥ uneHel €s, MO OTHOWEHID Xb mNpasy, cnuealrcs Buberhk
He O0MHA COCTaBnsieTs CyOBeKTh mpasd, 2 BCh s WieHH CYTE CyOBEKTH HpaBa, H
Bnagbuie Bripawaercs M 0OHAPYMXUBAETCA HE BB HHOMB BB 4E€Mb, & HMEHHO Bo BIapbHiu
Bchx®s ea unenoss. *Cm. ero ,Kypcs rpawianckaro npasa* mapm. 1896 r. = I, crp.
541542,

4) Tlonwoe ompembnedie cv A. C, Haroema ,O6munnoe mpaso®, crp. 129,
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W TpUCIYWIATHECH Kb TOJNOCY KM3HM,—Cb OJHOH CTOPOHE, HOBOH MONOLOH,
TIONHOA CHIBl W OTHS, Cb IPYro¥ CTOPOHH—CTApPOH HAPOAHOOOHYHOMN.

Dra crapas HapouHO-oOBYHAT KU3HbL DYCCKAro Hapona Mallo Hay4yeHa,
Bb HBKOTOPHIXE CBOMXB TPOSRIEHIAX® M coBchbMB MOMTH HeusBbcTHa. Ha
HEH TaKk MHOI'O YYXEPOOHLIXL MIIACTOBD, CTONLKO YYHE3EMHEIXE HACIOEHIH,
HAarpoOMOXIeHi# HeM3BBCTHATO NPOHWCXOXKIEHIs, 4TO TPYIHO, a TMopo¥ M He-
BOZMOXHO BHIBAETEH OTIHYMTE, THb cBoe, a rab 4Yyxoe, 4To MPHBHTO X3BHB
M YTO DAa3BUTO uU3b cebd, YTO pesynbTATh ABHCTBYOIAr0 3aKOHONATENLCTRA
M 4YTO MCTODPHYECKW IPHUCYILE NpaBocosHaHilo Hapopa. Ho u 3a BckM® ThMb
oHa JaeTh BCETAKK obmee yKasaHie o TOMD: HalpabBleHid, Bb KOTOPOMB
JeKaTh WHIHEHHEST He abCcTpaKTHO-JOrMaTHYecKis HyxXOe Hapopna, a He
3aMKHYTOH BB cebb KacTel ,pOMAHHCTOBR®, ,TEPMAHUCTORB®, ,UHBHIH-
CTOBLY, ,TMyOGMUUHCTOBL® U [POYMXE CEKTAHTOBB HAYKH,

M sTa HapogHas Xu3Hb, MOCKONLKO OHA HaMb H3BbLCTHA, CBHLBTEMNb-
CTBYeT®H BCe 00b ONHOMB W TOMB HE: ecny Bb ,nobpoe" cTapoe BpeMda Bed
,Chepa BIacTH U CBOOONH“ KOJNEKTHUBHOCTH COCPENOTOMMBANIACE Bb DYKaR: |
OTIBNLHEIXE €5 [PENCTABWUTENEH, TO HOBOE BPEMH, TENEPeIIHAS KH3Hb,
XapaKTepHU3yeTCsl HApOCTAHIEME W Pa3BUTIEMD JIMYHLIXE TPaBb H MPHTS-
3aHill BChXB YYaCTHMKOBRB KONJIEKTHBa Ha CYETh COXpAUieHis ,BIacTH U
cBobonsr” ero nmpeacTaBuTenel. EciiM BL MpexHee BpeMsA CTapllifl BB CeMbb
OEUTE MNOTHOBMACTHHIMEL BB HEH XO03SIMHOMB, W COGCTBEHHOCTH BB CEMBS
62 HWYLEH BB TOMB CMHCHh, 4TO OHa BCA Haxogunach Bb PyKaxb €:d
LOMOXO035IMHa,—TO TEeNnepsb NOMOX03SIMHBL ckophe ,MepBHId CPEfH DABHHXD“
¥ COBCTREHHOCThL HMYBS BB TOMBb CMEICTE, 9TO OHAa NpUHANIEKWTHL BChMB
BEL UBNOMB ¥ HUKOMY BB OTIBILHOCTH.

Camu ,KOMaupyolie KIacce“ ¢b TOpedbio, nepexofdileit BL Hombs-
HEHHBIH Y3Kach, BHHYKIEHE NPHU3HATH, YTO 0OHYAH OTYYMAATb [OLBOPHEIE
Y4acTKH, NpuHagnexaiie ubmoMy KpPecTbIHCKOMY IBOPY ,HE MHAa4e, KakKb
Cb cornacigs BCEXB BSPOCHHXE YNNEHOBL CEMBH,——EHEl M CHIHOBEH“,—, Ha-
CTONBKO TINy6OKO BKOPEHWICS BbL CO3HAHIE KPECThAHDB, YTO BOJIOCTHEIMB
cyLaMb HephOoKO TIPpHXOOWTCS pazbUpaTh [Oae CO CTOPOHBl HOCTHUTILHXE
COBEpLIEHHONETIE CchHHOBeN Kaynobul Ha HENpaBUNbLHOE OTYYXKIEHIe pOIH-
TensiM¥ HXb HaclbICTEEHHArO y4YacTKa BO BpeMs MamombrTcTsa Mxe. ')

Y paBHUTENBHO - nepelbibHBIA  MEXAaHH3MD DYyCCKOW o6LMHEl ofue-
uapbcTeHs, 3HayeHie ke, KoTopoe wumberb of6MMHHOE TIPaBO [NA pocTa

). Cm. Ceoan szaxmiovueHill ry6epHCKHX® cosbllanii M0 BOMPOCaMB OTHOCHUIMMCS
Kb NEPECMOTPY 33KOHORATENBCTBA O KpecTeaHax®. Man. Mun, Buyr. Obne 1897 r. Il .
ctp. 351. Oraues [lepm. ry6. copbui., oM. Takie orsmes [lont. r. Coe. (crp. 352). Tombxo
S3TH NBa COBEINadia cTany Ha NOYEY OOBIYHAPO NpaBa s OTBETA HAa TNPEANOMEHHBA MH-
HHUCTEPCTBOME BONPOCH: KOMY MMEHHO Bb cocTash meopa CHBAYeT® NpedoCTaBMTh NpaBa,
OrpaHHuYMBAIOLLS BRNACTH NOMOX03siMHA DACHOPANMATHCA CEMEeHHEIME y4acTKoMBP—IIpyris
COoBBLIaHIT OrpaHUYMINCE BHIPAXKEHIEME NaHKYECKArD CTPaxa, YTO ,IPOSKTHPYEMbIR 3aK0HE
OKOHYATENLHO YHHYTOXUTD ¥ Oe3b TOro HOKOPBAHHYK BIACTL DOAWTENEH M TPEBPAaTHTH
KpecThbAHCKYI0 ceMblo Bb Kommyay' . (Mubuie Haxeroponckaro copbiuanis; ero pasgbnsors
Beccapatcekoe, To e [lomrasckoe, KOTOPOMY CTONL Xopoiio Hasberasl Tpebopanis Ha-
pomHOM xM3HM mo obmiuan., TamBosckoe u XepcoHckoe copbuianis).
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HHIHMBHIAYAJILHBIXD npaBb OélLl[-‘IHHHKOB’b CTaHETL camo, cobom ACHBIMB, E€CITH
Mbl TIPEACTABHMB cebh TOTH MyTh, KOTOPHM MPOXOAUTE 3TO NPABO B CBOEMB
pPazBHTIHW, KOrAa OHO OTHL TIPH3HAHIN npaBa Ha 3eMITI0 TONLKO 33 MYMCKH-~
MM DEBH3CKMMH AyLIaMM, 4epests NpH3HaHie ero 3a BchMu Hecywumu pabouee
TATNIO, MPUXONHUTH Kb TNPH3HaH{l0 mNpaBa Ha 3eMNi0 3a BCBMH HAaMYHEIMU
JSBlokamu® BB 0OmMHE T. € Kb BCEOOIEMYy ,MOpaBHeHil" BHL NpaBaxs,
Kb passepcTaxiio ,chepul BnacTH M ceobonm* ofmuHE Kaks Ubknaro, mo
pyKaMb €es COYIIEHOB®S,

,CoeiMHEHHBIE MWHIMBHAL COBOKYIHO [IPU3LIBAIOTCH Kb aKTHBHOMY
yuacTio B: obuwed mns BehxXbd HUXBD cheph“—cnbroBano 6el OxapakTepH-
30BaTh crnoeaMu ['MpKe BO3HHKIIEE MPaBOOTHOLIEHIE;— ,eNMHCTBO NHUA 06-
Hapy}KUBaETCH BO MHOMECTBEHHOCTH €ro ydacTHHKOBRB* (CM, Bume
npuM. [, Ha cTp. 33 7). \Hapgb BnacThi0 raBhl CTOMTHL BJACTh COBOKYMHOMH
BONKY BCEX®L YHACTHHKOBB®.

He npusonst noppobibe Bebxb oTHbNbHBIXE, MOPOH BeckbMa JOOMBIT-
HbiX® TIpOSABNEHiH coBpeMeHHaro obUIMHHArO mpaBa M OTChbUlas MHTEpecyio-
wxes ks kHurams K. Kadoposckaro, ¥) —wMbl IoMKHE 3aKOHYMTL CBOH KPaTKiH
MCTOPHKO-IOTMATHYECKIA BKCKYPCH Bb 0OMACThL PYCCKOH NBHCTBHTENEHOCTH—
KDaTKUME pe3ioMe: PYCCKasi KW3HbL 3HAeTh BHALl ,NH4YHO-TIpaBoBoro obme-
Hig“; HE 4y¥Obl OHW W HApPOAHOMY MpaBOCO3HAaHi; ¥ eclH PYCCKOe NpaBo
wOBHCTBYOIATO 3aKOHONATENLCTBA" MXB He TIPHSHAETH,—TO 3TO €Il He
LOCTATOYHOE OCHOBAaHIiE, 4TOOLI OTPULATE CaMBH (GaKTh HXB CYLIECTBOBAHIS.
Ecny HaponHoi#l cyab, MHOTO BEKOB® HAXONMBILMCS BB THCKax®b ML U
npousBona, He YTPaTHN'B eule OKOH4YaTensHo nopofis u obpasa uenopbue-
CKaro W 4yTbs CMPaBENJIMBOCTH, eCny OHB pbluaers mbma ,coobpaxasch
¢b 4enoBBKOME M MoJb30l0 obluecTBa®, #) To KakMMB OYAETH 3TOTH CYNb,
Korna Ha MbcTo 610POKpPATHYECKArO BMBLUIATENBECTEBA CTAHETh HAPONHAsS BONIA?

Bb kakomb BULb mpeacTaHeTs HapONHOE MPaBoO, €CNH ero MponUTaTh
He otdHuianeHEMD yeMoTpbHieEMt NBHCTBYOIIUXE 3aKOHONATENEH, a fYXOMb
colianMcTHYECKaro CO3HaHIAP—3TO BOTIpOCh Oyanymiaro,

3apadeit We HACTORALIATO SABNSIETCS BhipaBoTka UhNoCTHOH CoLlanKcTH=
YECKOW TONWTHKW MpaBa, NMpH MOCPENCcTs: KOTOpoH cTapoe obbiHHO-Hapol-

') IOpupuyeckas (opMynuposka OOLMHHBIXD OTHOWEHIR BB HAapPONHOMB CaMoCOo-
3HaHiA nmonyyuna HanpuMbp® HHmecTbAyoOUlee BRpaXKeHie, HENPABUILHOE CTHIHCTHYECKH,
HO ENONHE OTHET/IMBOE M CUDABENNHHOE MO CYLIECTBY: ,,NONE HMEHEMD ObLIECTBA,—NHIIETD
BONIOCTHOM CTapInHa 30M0ToBCKOM BonecTH, Kameiuurckaro yhana, CapaTosckoi rybepai,
B. Y. I'ycerb,—pasymBiorcs BCh MUBBE NIOAM, CYLIECTBYOUlie BB KaMOblA AaHHBIHE MO-
MEHT'B; OTHBMLHEIE ME €ro HSIeHsl NepeMBHAITCS, POEATCA H YMHDAOTDH: CNBROBATENBHO,
3eMns  OoTBeAeHa OBIMECTBY, MM TOH IODHAMMECKOM eNMHWLE HMKOTHE He yMHpawilued, a
8BYHO JKUBYIUEH; MO3TOMY M IiOAM, KOrma 65l OHH HH MOSBNANHCE HA CBBTH,—HMBIOTEH
npaso Ha zemnw'’.—(Has neonybnukosarmrmxb maTepianoss K. P. Kasoposckaro).

) K, Kasoposckiit. ,Pycckaa O6wuna®. Msn, 2-oe. ',Hosaro Topapuinectsa® u
»Haponnoe Tpaso. Man, ,Mononoit Pocciu®; ocobenno rnaset VIIu IX nocnbpued kHary.

7) CM. sTo BHIpameHle BB OT3LBaXB KpecTesnd Huronsckoil somocTh ,Kosnos-
ckaro ybana Tamboscxo# rydeprin“— Tpynsl koMMuccin Mo mpeoGpasosasin BONOCTHHIXE
cynoes*. Toms l. ctp. 384.
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Hoe mpaBo ocebrTUnoch OBl COUIANMCTHHECKHME CiSHIEMB H BO3POLHIIOCH OBl
K- HOBOH KW3HW, MOJHOH CHUNMBl W TBODPYECKArO OTHY.

Bosppalljagck Kb ®TOH 3ajayb, Mel JOMMHLEI OTBBTHTE Ha BOMPOCH,
NOCTaBNEeHHBIH BHILIE: UTAKDB, KTO e MOMETEH OHTH MPU3HAHL HOCHTEMEM®b
npaBh U 0053aHHOCTEH, TaKb HA3LIBAEMEIML, CYOHEKTOMB MPaBb?

[penbioyliee HM3NOMeHie HaMBTHIIO yXe TOTH OTBBTH, KOTOPHIA M:l
OOJMHBE OaTh, OCTaBasichk BB COIMACIM CO CBOMME HIEaNOMEB M He U3Bpallas
BL TO e caMoe BpeMsl caMoii npuponsl npaea. (Cm. suume ctp. 10),

Ct Kagoé 6bl KOIIEKTHBHOCTLIO WM BHMIOMDB KOJUJIEKTHBHOCTH MEL HE
uMBNM Oul ghna,—cyGBeKTOMB NpaBa ONMHAKOBO ABIRETCH oTxhnbHas nuy-
HOCTbL MM COBOKYNHOCTL paBHOUBHHLIXE el nuuHocTed. He durTHUBHOE
NHLO ¥ He ColianbHBEIH OpraHU3Mb CO CBOEH CAMOCTOSITENILHOH BONEH H
cBoei ocoboit ,chepoii ceobopel MM BIACTM® CTOMTH BO Iasbh Bcbxb
IOPUOAYECKH XS NHUL, a4 Th XKe JIHIa, OLMHAKOBO PEanbHEIS MU ONHHAKOBO
HE pEanbHEIST BB 33aBHCHMOCTH OTH TOr0, pPascMaTpHBAOTCS NM OHB Cb
€CTECTBEHHOHN ToukM 3pbHIf, Kakb (uauveckie NIOOW, WIH Cb KOPUIHUECKOH
TOUKHM 3pBHIA, Kakb NPABOCMOCOGHEIS M MpaBOOOSZaHHEIA JTUYHOCTH: —3TH
MHla Bb CaMOoOrpaHU4eHIH ¥ BB caMooBs3EIBaHiM MoyaraioTs Npenbibl cBoeH
nuyHoW cBoborb M BMACTHM Takb e, Kakbs U cBobomb M BIACTH OKpyHalo-
med Wx®b cpemdl, Oygs To ceMbs, o6IMHA WK [pyroe ,coobliecTBo“—~6es-
pasnu4Ho.

KonnekTuBh TONLKO M3B HES M OTH MMEHW esl MOoAy4aeTh CBOK CHILY,
Bracts M cBobony. Beat nudHOCTH HNM moMuMo Hes HBTB HUYero, 4TO O
sbnanc npaso. OTciofa: KONNEKTHBD, COOBIIECTRO, CO3L, BCAKIM BHAL 4e-
nophueckaro oOmEHiA MOXET®s ObITh CyOLEKTOMDb [pakb, HO MOXETH HMb
6uiTe Wiy, BBpHbBe, MOWETH MMB CTAThL ML KAKb COBOKYIHOCThL JIHYHO-
CTeH, THIIL 4Yepesb ITOCPENCTBO HEA.

Cy6cTpaToMb cOl03a SBIANTCH (UBHMYECKIA JMLA, ero COCTABIAKIIisA:
BONA COM03a OnpenbnaeTcs BoNeil ero COoYNEeHOBD.

Cpena, Bb KOTOpPOH BHIpamaeTh CBOI0 BOMIO JIMYHOCTh, BB KOTOPOMH
cHa OOpeTcs 2a CBOM MpaBa,—ecThb OBIMIECTEO, ECTh COBOKYMHOCTE OPYTHUXb
FIAYHOCTEH, COENUHEHHHXD Mewuy cobol BB TOH unu apyrod gopmb, Ha
TOMTL WIH OPyroMbt ocHoBaHiH, Bt Gopebk OTHBNILHOM NMYHOCTH 33 CBOM
npaea obpbranTh cBOM mpaBa W JApyris nuudHocTtH. Korga nHYHOCTH
noguHHeHa WBNHKOME Kakod nmbo cumh-—To TyTh HbTH MECTa mpaBy HH
NS Hes, HU IS BIACTBYOINAro Hajh HEK cyllecTBa, 6yIb TO (eTHIl.,
HeBoWHTENb, CBEPXL-4eNnoBBKEL WnH 4YenoBbkb-2Bbpb. EcTh cHNa; ronmbif
thakThs, HacHulie W NpOH3BONB,— HO HBTH NpaBa ¢ cOpaBelNHMBOCTH. Bb
foprfh 2a NpaBo NUHHOCTE NOOHMBAETCH MPEXIE BCErQ OTPHLATEIBHOH CBO-
Gonel, CBOOOOBI OTH HCKITIOYHTENBHATO MPOM3BOJE, OHA NOCTHIAeTh U3BBCT-
HOM HE3aBUCHUMOCTH OThb BCECTOPOHHSrO nopyuHesis cunbk. Bn pans-
BhilieMT OTpULATENLHOE TpeGoBaHie HE3aBHCHMOCTH, HEBMBIIATENLCTRA,
TEPeXoUTh B MONMOMUTENEHOE MPpHU TS 3aHie, MpeTeHsilo Ha YCmyrH co
CTOpPOHH BNACTH MMymaro, Hakodems, Bricuiaro TopxecTsa 5Ta 6opkba
NYYHOCTH 32 MpaBo JNOCTHraeTh BB MOMEHTE COBMajeHis BHAacTH Cb JHY-
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HOCTEIO, B: GakTh y2acTis es BO BRACTH, KOrjaa TNHMYHOCTh cama Cebs
OrpaHHYMBaeTh M 00s3sBaeTh M NONAraeTh NPABOBYI0 OCHOBY O BIACTH
PABHOL'BHHEIXD € [pPYrHXb JMYHOCTEH. BnacTk ¥W3b TONMOH CHmbl CTaHO-
BWTCS CIDaBEIHBLEIME MDAaBOMBL 1),

Bt oxkpyxaiolled fbACTBUTENEHOCTH Bh KAXIOMB OTLBABHOMB MBCTE,
Bb Ka¥Ibid OTOBNBHEIA MOMEHTE BPEMEHM WAETH Oe3npecTaHHas, Miyxas M
HezaMbTHas Mopol Gopsba MHYHOCTH 34 CBOHM TpPaBa, U Bh KaXOOML OTAbIb-
HOMB BHAB HemoBhueckaro obuweHis, OyOL ToO KPOBHEHIM, TEPPHTOpPianbHEI,
PENUTiO3HEIR MMM Kakol HHMOyIb MHOW BUEL ODLEHIR,—MEl MOXEMB MpPO-
cnBOUTE PasTHuHLIA TPOSBNEHid U daszucs 3Tol Gopwbbl, HaupHAA Cb Oes-
YCTOBHOH MONYHMHEHHOCTH JIMYHOCTH M KoHYasd Gopsfofi es 3a 1oNHoe TOp-
¥ECTBO CBOHXE IIPaBb.

BossMeMB Kb OpUMEpPY ,Ccol3HOE 00IEHIE" BEMUMKOPYCCKOH KPECThbsIH-
CKON CEeMBH.

IObTy nopuMHeHBl DOJUTENSMb: 3a HENOBHHOBeHie DOAMTENHMD Ha-
PONHEIM CYI'L MOLBEPraeTh MPOBMHMBLIMXCH HakasaHio %), Poguteny cyu-
TalTs cebst B mparbh wpumyoedams csouxs nbTell Kb sakmouenio Opaka ).
Menmuuel BL ceMbh 3aHMMAKTL NONYHMHEHHOS TONOXeHie u T. n, Bn
Goprbt cb ,oTHaMu“ FBTH 2aBOEBHBAIOTH HE3aBHCHMOCTb, NOOHRAIOTCH
npag®: Gpaky 3aKmO4alTcs CcBOOONHO, HE3aBUCHMO OTH MPHHYMIEHIST HIH
cornacis popurene#: ') abTy npicSpbTaTE HHAMBUAYANBHLIS TpaBa Ha Mo-
TpeblsieMEIsi M [ONb3yeMbisl Beliw H3b ofluaro ceMelHaro HMyLIECTEA
(pexpyTckas KBHTaHUis, HocunbHoe mnatee H T. 1.) °), [lpaBa umneHoB®
CeMbH HE OrPaHHYHMBAIOTCS STUMB! Y HUXDL BO3HUKAETDH MPUTA3aHie Ha Molb-
30BaHie 06IIECEMEHHLIME NOCTOSHIEMD, Kakb PE3YNLTATOMD KOIJIEKTHRHATO
TPpyZa: NpuTsisaHie aTo MOOKpEINAeTCs HCKOMBL BB Cly4ah HapylleHis rna-
BOH CeMbM NPaBb e couneHort ), Bopkba 2a npaso mepexoiuTs Bb 60psby

1. Cp. y lennuuera; ,llpaso cospemenHaro rocymaperea® crp. 251, ,[ocnonet-
Bylolwas BnacTh IbnaeTcs BNACTHI0 NMPABOBOH BCIYBACTBIE TOrO, YTO OHAZ OTpaHMYeHd.
Tlparo €cTk lopHmMuYeCKH orpauuuerHas cuma“. KM nanke:  Bnaromaps camoorpaxuyeHiio
eHa npiobpBTaeTs XapaKTEp®s NPABOBOW CHIEY.

2), C. B. Ilaxmaws. ,Pycckoe rpaxpanckoe obugHoe mpaso® T. Il crp. 147.

%). Tams ke crp. 43.

1), Cm. er. A. Tlerpumesa: ,Borosas pepomounis®. Pycck. Bor. Me 8 za 1906.

5), Cm. C. I, Huxonorsu E. M. Axymkunas: ,['paxnadckoe mpaso no pbBuleHiams
KPecTOHOr0pPOACKATO BONOCTHOTO Cyna Sipocnasck. ry6. u ybaga 1902 r. ctp. 165—166.:
»OnHOBPEMEHHO B OBMWIEME CEMEHHHME HMYIECTBOMB, B COCTABE KOTOpPArd BXONHTE,
IIaBHEIME 00pa3omMb, MOMesas 3eMNIs ¥ MHBEHTAapb, BOJOGTHOM CYNL® NMDH3HAETH BO3MOM-
HOCTE CYLIECTBOBAHIS YACTHAr0 HMMYLIECTBA, SBNFWIIAOCA COGCTBEHHOCTLIO OTHBIEHEIXS
4I€HOBBL CeMBH; , . . Bb 00LIeMB MOXHO CKasaTh, 4TO OGHIKHOBEHHO' COXpaHSETCA HacT-
Hasi cOBCTBEHHOCTH Ha nOTpebnseMblsl W OOMB3yeMud BewW W ofas—Ha NRORONPHHO-
cawis“, Cp. A. Menrepa ,Hosoe yuenie o rocymapctsb” rnasm 3 u 4 wawrw 1 pasnn-
yeHie npasa COBCTBEHHOCTH MO OTHOLIEHIO KB Bellam® noTpebndeMelMs  (verbrauchbare)
nonesyeMeiMs (benutzbave) u nnogonpurocamEMs (fruchtragende Sachen).

"). H. Acreiper®. ,B® BomocTHelx®e mucapaxs“. ,Huxorna KpecTessMHb HE CMO-
TPHT® Ha 3€MITI0, HAXONAMIYIOCS BO BlNagbHiM CeMbH, KAKB Ha COOCTBEHHOCTE LIIABA CEMBU —
nbna unu orud. Beskid 3HaeTs, 4TO BE cmyuah oTnhneHis ero OTh CEMBH, €00 RONIH,—
HE Hylla, a NONH,—MOMKHA HOHTH CB HHME ¥ HHKaK: HE MOMETDH ObiTh yUEp:maHa CTap-
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3a BNacTh M HOCTHIA€TH, HaKOHELb; CBOErC TOPXKECTBA BEL COYYACTIH M
pa3BepcTk: BmacTi: BCch 4ileHB ceMBH NPHHMMAITB pPABHOE y4acTie BB
pbiuenin HawBorbe BaXHLIXEB BONPOCOBB KPECThAHCKAro Owta '),

Tt we Hauana Mel BCTPBTHME M BB o06WHHbB, H BB TOBAPHINECTBS,
¥ Bb UEPKBH, M BB MeWJyHapomHoMb ofllenin u, xHarnsguebe Bcero. Bb
Haubonbe crnoxHOMB BHAL uyemorbueckaro ofmieHisi—Bb Trocynapcrehk. 3a-
panbe, KOHEYHO, sficHO MW HecoMHbHHO, 4TO BCch STH Hayana, B3aUMHas
Bopufa Mewny HHMH, xapaxTep®s GopuOHl IMYHOCTH 34 CBOH MpaBa, KOMH-
YEeCTBO OfIEPKAHHHIXD el Mobbab,—CTeleHb H ¢opMa ed cBobomsl, es Ho-
MOTaTENLCTEE, MPUTH3aHIM U es y4acTis Bo BIACTH paslHYaioTCd BL 3aBH-
CHMOCTH yCNOBiH MbBcTa ¥ BDEMEHH, B: KOTODHXD 5Ta 6ophia MpoTEeKaeTs.
HMcTopuyeckoe MpouNIoe HApO.d, ero KyNbTypa, onpelblsioTs ero HacToslee
MOTIOXKEHie, Ty CPENY, Bb KOTOPOM [pOTEKaeTH 3Ta 00ph6a NHYHOCTH 33
cBOE TipaBo-—00yclioBnMBas ThMBL caMbiMEB ed mobkoy HIKM NopaxeHie Bb
8ToH Gopwbk. Bk ocobo ocTphle HCTODHYECKie MOMEHTH, ,Ibnaiomie” ,3ro-
XM MM BO BCAKOMB chy4a® onpenbnsiomie uxwn coboi, sTa 6Gopnba IHy-
HOCTM 3a CBOe IPaBO BeNeTCA 1o BCeH nHHIM, Bo Behbxb dopMaxb uenoph-
qeckaro o6lUeHis,—IopoK MNepeKubiBasicCh Cb ONHOH CTOPOHBEL Ha APYTYo,
1W3b ONHOW CTPaHk BBL APYIY M BTATUBAs BL OOpLOy HAapOXH, CTOsBLIie
npexpae Baanu oTk Dophbul. Besdxag pesoiouis ects npexie BCero 6 HIT o-
Bas peponiolis. Pepomonis MoxeTs OHITE DENHrio3HON, MNONMTHYECKOH,
MO¥ETh BECTH Kb HALIOHAaNbHOMY, SKOHOMHYECKOMY OCBRODOXKMNEHID, MOMETH
6ot MBCTHOM, HMPTEpHALIOHANBHON, HO He MOXeTs He ObTh O6hiToBOH., Besi-
Kast 6opsba NMUYHOCTH 3a HalioHATIBHHIA, MONUTUYECKIA, PEeIUrio3HEIS W POy,
WHME BE ceMpB, K BB cnydYah ManbAWAaro OTCTYIUIEHIS OTEH CYLIGCTBYIONMXE 0BLYAEHE,
ko HenpeMbBHHO MOXOAMTE 5O cyxa“. Mel NMpUBOAMMB STH SAHHHYHBIA M CHyYaiHblsd
CCBINKH, KOHEYHO, TONLKO BB KayecTsh MmmocTpauiu cBoew Mecnu. JlocTarouno y6bau-
TENBHEIXE , NTOKA3ATENLCTRB", & HE LATIIOCTPaUi" NpUBECTH ¥ HEBO3MOXHO MO TOH npo-
cToil npuuuab, YTO HMXB H BooOlLlE HE CYIECTBYeTS; cooTbTCTByWOlis H3cmbaoBaHis He-
MONHE, OTHOCATCA BChH KB Gonbe wmnd Mewbe OTHaneHHOMY OpONIIOMY H HE NAaKOTh AOCTa-
TOYHBIX'E OCHOBaHIH KB OKOHYATENLHOMY ¥ ompembleHHOMy CyXpeHilo.

1). CM. BHILIENpHBENEHHERA of6bal, OTMBYeHHHH odduniansueMs TlepMcKoi ryb.
copBllaniems, a Takxe BB ykazanuon kuurk C. Tl Hakonosa w E. M. FxymxwHa crp.
157: ,obwee cornacie Ha OTYYMKAEHIE CEMEHHATO MMYLIECTBA AOMKHO OHITL HCTPALIMBAEMO
HE TONBKO OTE NHUB MYXKCKAro nona—MNalilidX®s NOMOX03s€Bh: Bh cembh GIIO}&(HO!‘;I,—HO
H OTE MCHIHHB-CECTEPs AOMOXO3HAKHA, COBMBCTHO CB HUMB TIPOKHBAUWHXE, Yxnorenie
0T® cero Kapaerca“.—Mer sambpenHo Gepemb npuMbpel ¥3® 06nAcTM HApoJHATO TpaBa.
[tmaeMs MH 5TO Ha TOMB OCHOBaHIH, YTO NMPaBO, MO KOTOPOMY XHMBYTE TPOMAafHHSA
MacCHl Hapola, NPEeECTABIAETD, HA HAllb B3IMANB, Goneliee 3HaueHie qnd GyRYyuIHXE Cy-
ne6s wHapona, wbMBb NpaBo NMPUBHINErHPOBAHMHHIXL ©F0 BEpXOBB, €ro , KOMaHAYOIHMXD
KNnaccoB® (OTHOQHTeany}O NpPOrpeccyUBHOCTE HAPOOHArd npaBa CPABHHTENBHO CB NPONH-
TAHHBIMB DHMCKMMH TPajuLisMH ,oddHUIaNEHEMD" MPABOMB—MbEl NPH BTOME OCTABNAEME
BB cTOpoHb). M monaraemsb, YTO €CNH B HACTOSINEMDB HHUKTO ,M3B Hapona“ He MOXKETH
OTTOBAPMBATLCA HesHaHieM® ,obdHIianEHEIXE" 3aKOHOBE NPHBHIIETAPOBAHHALO MEHb-
HHAHCTBA, —TO0 BB 6YHYMCM'BHHBKTO H3b NPUBHINETHPOBAHHAIO MEHBIIHHCTEA HE CMOMETH
OTTOoBApPHUBATECH He3HaHieMb Hapondaro ﬂ]JaBa’ npexne BCEero MnoToMy, HTCO HapOAHOE MPaBO
cTaHeTdh Ha MBCTO ,ofduuiancHaro® mnpasa, a BO-BTOPHXE, NMOTOMY, HYTO MEHBLIIHHCTBO
YTPATHTE CEOM MNPHBHNIENiHM, & Ha €70 CYeTh BO3CTAHOBHTCA Bb CBOMXB ,IpaBaxs®—
GONBIHHCTEOD.
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npaBa He MoXeThb He OuiTh Oopkboil 3a HMambHeHie cBoero ObiTa M HE MoO-
WKeTh Bb TO Me BpeMs He U3MBHUTL dToro 6HlTa BER CaMOMb YXe mpouec-
ch aTol Gopubul.

CoBpeMeHHoOe 4enoRbYECTBO OpraHM30BaHO B rocypapcrtea. [ocyzap-
CTBO, KaKb OfHA H3b Heobxoaumbiuuxt GopMb rncuxuyeckaro obilenis
miofieit,~—obycnosnuBasi Bch mpyris dopmel yenopbyeckaro obleHis, sSBAAET-
€ Bb TO XK€ BpEMS CaMo HXb MponyKToMb. CyGBeKTOMB 3TOro oblieHis
saengerca Hapons!). Bek dopmbl GopbBu NUYHOCTH MPOTEKATL BB DaM-
Kax® rocygapcrea. Bopefa nMHYHOCTH 3a MpaBo Ha HeBMblarensctzo, 3a
npaBo MPUTH3aHiNA, 3a TMPaBo y4acTis BO BHacTH BbipaaeTcs 8B Gopubh
33 HEe3aBHCHMOCTbL OT®B TFOCYAapCTBa, Bb NMPHUTA3aHIM KB rocynap-
CTBY, Bb y4acTiy BB rocyjapcTBeHHo# snacTH. Cpena, Be HOTO-
poit BopeTca NMYHOCTL 3a CBOM MpaBa, CYyTb BCh NMYHOCTH, OPraHH30BaHHLIA
Bb WhOMB, KaKb FOCYNAPCTEO, M MBICIMMEIA, Kakb eIUHCTBO 33 Hapons %),
[NpaBo nHMHOCTH CTAHOBUTCS TakHMb 06pazoM® npasoMs Hapozpa, CamMocTos-
TENLHOCTL W HE3aBUCHMOCTh JIMHHOCTH CTaHOBHTCH CAMOCTOATENHHOCTHIO M
HE3aBUCHMOCThI0 Hapogja. [IpuTdsaHie NHYHOCTH — MPHUTA3aHIEMD HApoXa.
Vuacrie Bo BnacTH, caMoorpaHuyeHie u camoobs3biBaHie NHYHOCTH 0603Ha-
yaeTs UM oOycloBNMBaeT® yyacTie BO BIACTH, CaMoOorpaHMyeHie M camMoods-
seiBanie Hapona. BLen cyTvermusuvia npasa CManoGaMCes WyoauuHuMw npa-
saMU, 6CI CYTBERMUBHUIA ODAIAHHOCIU—NRYTAUUHWIMY o0a3aHKocman. Kaks
BBICOKO ThHsALIAsicAs BoNHAa, YyNApHBIUIHCE © O6epers, CHOKOHHbBE KaTHTed
obpaTHo, Tak®k Gopbba 3a cBobony oTabibHAro rpaxAaHWHa, CTONKHYBLINCE
co CTBHOW TOCYHapcTBeHHAro O6LIEXMTIH, BCTPBTHE® Ha NyTH CBOEM® DAB-
HOUBHHLIS MpaBa IOPYyIHXb JHYHOCTEH — TeueTh yxe MeHbe 6ypHo M ubMb
cnokoiube, ThMb shpabe nocTHraeTs UBNH: TOPWECTBA NMpaBa M CTpaBeliu-
BOCTH, MPHUMHUPEHIs MHTEpEcoB®L BChXb NMYHOCTEH. . .

TaxkoBo rocynapcTso Bb Mieh, TaKMMBL OHO JOMKHO CTaTh Ch TOYKH
3pbHig HAWEH MNONUTHKU [paBa.

HBTe HyWnel 30bch MOBOPHTE O TOMB, HACKONbLKO COBPEMEHHOE ro-
CyIapcTBO [JaleKo OThL CBOEro ,umeankHaro” mpoo6pasza. Ho Henwss yMoln-
4aTh O TOM®B, Kakyio poib gns cyne6s Hapona MrpaiT™s Th Teopiu, KoOTo-
pHISi MCXOASTH OTDH MPH3HAHIS NPUHLUHTIANLHON MPOTHROMOIOMHOCTH MEXAY
YaCTHBIMU MHTEPECAMU—-UM OOLIeroCylapcTBeHHBIMH, Mewny ,cdepoir ceobo-
OBl“ HHOMBHOA M ,Cepol BnacTH® TOCYAapCTBA.

[lpoTuBononarast cdepy TpaKAaHCKAro npasa NyonUYHOMY TMpaBy M
NpHU3HaBas Bb MHOWBMIE HOCHTENS NpaBb,——3TH TEOpiM BHISTH BB €ro
nunk mpapoBoro cy6eexTa BB OBNACTH TPaMOaHCKaro Mpasa M JHils Tac-

1 lennmuuexs, ,llpaso cospemennaro rocynapctsa“ crp. 265. | Ecnu MCXONHTE M3B
MOHATIA FOCYAapcTBa Kakk CO03a, TO 3HAuEHie Hapona Kaxs CyO6BeKTa BhITEKaeTE—HyTh
N¥ HE TABTONOTHYCCKY—H3B TAKOH K& KOHCTpYKUin rocynapcrea®,

%) TFams me crp. 266. ,YneHsl rocyfapcTBa, Haponb, KaKb CYOBEKTh, COCTABNIETS
COBOKYMHOCTG YH2CTHHKOBE rOCYHapcTsa, T. €. TEX® NWUB, KOTOPHIA MMBIOTE NPaZoBhS
TNIPHTHASaHIS MO OTHOIUEHIK KB rocynapcTBeHHo# BnacTH. CyObeKTHBHOE nybnHyHGE Mpaso
CIYHTDH OCHOBOK TOCYRApPCTBA, Kakk obuiecTsa“.
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cuBHaro cy6bekTa BB obnacTH nybnuvHaro mpaBa. OTowpecTBASAs mny6-
NMMYHOE €Bb TOCYNapCTBEHHHIMB '), caMo rocylapcTBo Cb MPaBHTENLCTBEH-
HOH BNACThbIC M IPOTHBOMNOCTaBNSsA MocHBIHENH NHYHOCTL—3TH TEOpIM Mona-
raloTh HCTOYHHK'L TpaBa, BIACTH ¥ CBOGOAB NMHYHOCTH BB NPH3HAHIM HXb
CO CTOPOHLI TOCYLAPCTBEHHOH (MpaBHUTENbCTReHHOM) BracTH., OTcloma mHu-
HOCTL ,Hambnsercs® BCcEMH CyObeKTUBHBIMU [IpaBaMHM BB CHIY HODMb
00'BEKTUBHATO NpaBa, a He obfnanaeTh UMK M3Ha4YankHO ,Bh CHIIY BHYTDEH-
HHX'b CBOMXD CBOMCTBB" (CM. BHIle cTp. 26); 0TCIOIa Xe-—HEPaBeHCTBO
npass ¥ obssaHHocTel, ,HambneHie* NpUBHINEriAMHM MEHLUIMHCTBA W ,006ma-
nanie® ,privillegia odiosa* Tak®t Ha3LIBAEMBIMH, HEHABHCTHHIMM TMDHUBWI-
NerigMy  (OTpHUATENBHEIMH)—OO0MNBIUIHHCTEA.

TlorHuecKast HECOCTOSTENLHOCTL OTONIECTBIEHIS rocy1apcTBa Cb npa-
BUTENbCTBOM®D W TIPOTUBONOCTABRIEHIS WME TTHYHOCTH, KaKb CaMOCTOSTENk-
HOH, YyXEepONHOH BenmMYHHE,——caMoo4eBkfHa. CaMooueBMIHA TaKXKe CKOJlb
YYKOO OHO BCEMY HalIeMy B033pbBHIO M BB CKONB HEMPUMHUPUMOMB MPOTH-
BopEYiM CTOHTH OHO Ch Hallel NONHTHKOH IIpaBa.

Beb Teopir, KOTOpHA NPOTHBOMONATANTE JHYHOCTE OOLIECTBY, HHIH-
BULE~—TOCYLAPCTBY, M OTOXNECTBINAKTSH NYyOIHMYHOE NPABO Cb TOCYIapCTBEH-
HBEIMB, M TOCYJAPCTREHHYIO BIACTh Chb MPaBUTENLCTBEHHOW, NOMYCKATH TY
owubKy, HTO ANMENNHPYs Kb IBHCTBUTENBHOCTH, Kb (AKTy, OHM H3D (QaxTa
OEHCTBHTENBHOCTH IBNalTh NTOrMYecKidl BHIBOAB: TO ,,YTO €CTh, TO, 3HAYHMTE,
H DOM¥HO OBITH® —TaKOoBDB CMEICTB dTHXDL Teopidd. Quaestio facti (Bompocs
o daxTh) cvbluMBaeTca MPH 3TOME ¢k quaestio juris (¢b BONPOCOMB 0 TOM®,
Ha KaKOMb OCHOBaHIH TIPOU3OLIENH 3TOTH (PaKTh),

Ecnu npepcraBuTend ®TOH TeopiM Bb Haykh TpPH3HAOTE KHI3S 3a
rocynapcTso ?), To nocnbroBaTenH 3TOH TEODPiM Bb WM3HH NDOTHBOKHSXECKIH
UK — 061ue-NPOTUBONPABUTENLCTBEHHEN aKTh [IPH3HAIOTH 32 [POTHBONO-
cynapcTBeHHoe mpecTynnenie. Ecnu coBpeMeHHOe rocyaapcTBo, MPencTannsio-
niee TaHHOE WM SBHOE Hacuilie HeMHOIHXB BIACTHEIXE ¥ 6oraThHXb Halb -
FPOMAIHBIME OONBIIHHCTBOME MOABIACTHBIXD M HEMMYLUXb,—CYILECTBYETE,
KaKb I[eYalbHHH, HO HecOMHbBHHHINR (akTk NIBHACTBUTENBHOCTH, TO 3TOTH
(haKThL COBPEMEHHOH OPHIMYECKON HAYKOH BO3BOGMTCH BB NPUHLHIL U
NPOBO3IrNALIAETCS HellpepeKaeMuMEe [OOrMaTOME Ha BCch Oymyllis BpeMeHa:
,TO, 9TO €CTh, TO ¥ HOMKHOC BHITE“. Ecnu npaeuTenscTBa BChEXE CTPaHB,—
SIBTISIAICE B HACTOALIEE BPEMS TIPENCTABUTENSMH STOrO OPraHH30BaHHAIO U
rOCTIONCTBYIOAT0 MEHBIIMHCTBA, BeIyTh NMPOTHBOHADOAHYK MONHTHKY W Ha-

') Bw kadecTBE npEMbBpa TAaKOrO OTOXMAGCTBIEHIs yKamemb XOTs Obl.Ha ompenk-
nedie nyOamuEAr0 npasBa Bb DHUHMKITONEAHMYeCKOMB cloBapk Bpokraysa n Edpora. Bb T
XXV —cTp. 749 aHOHMMHLIA aBTOPB NHUWETH; NYyOGNHYHOE MPAaBO0 Bb OGBEKTHEHOME
CMBEICTTE €CTE ,,COBOKYMHOCTE HOPMB, ONPERBISOLINXE OpraHd3aliio 1 QyHKUIH rocyaapcTea
¥ OTHOIUEHIZ ero Kb OTRLNBHEIME JHUaMBY.

%) Prof. Bornhak. Preussisches Staatsvechf, 1. 8. 65. Cm y Tennunexa: ,Tpaso
COEpeMeHHaroe recymaperea* crp. 91—92: ... NOnynspHOe MpeNCTABNEHie, OTOXAECTBIA-
1011188 [OCYHAPCTBO Ch MPaBHTENBCTBOMD ... NDOHHKAeT® Bb HAYKYy 4Epes®s MNOCPENCTREO
abcomioTHCTCKON Teopin®, Haubonke sapkuMu BRIpasurensMud oTo# Teopin 6w [ob6es,
Bocewers 8 XVIIL sbrb, Temneps, 8b XIX Bbkh, 3eiinens u BopHraxs—no cel neHs.




CHNYI0T®: NpaBa JIMYHOCTH G aKTHHECKH, — TO MNPpUBHIIIETHPOBaHHEE
,OyOmunueTe ecnbllaTh TOTHY e KU 0B0CHOBATH BTO HACHIIIE: OHU OTIPaB-
OBEBaIOTE B BO3BOOATE: Bb OPHAWYECKIH TIPUHIHNDL TPABCO NPaBHTENLCTB.,
IBHCTByOIIMXL 3aKoHomaTenbcTB: (['MpKe) M mpod. npu3HaBaTh MK He
NpPUEHARATE OTHBIBHEIA [paBa 33 JIMYHOCTLIO, 32 HAPOLOME.

Hamra monuTrka npaBa OTpPULEAETh MNPUHLHKIIANBEHYIO MPOTHBOMOIOXK-
HOCTE cephl rpaxaaHckaro W nybnu4Haro npaea. OHa oTpUllaeTh: OrpaHH-
YeHHOCTE W W30JIMPOBAaHHOCTH ,CHEpEl BMacTH ¥ ceofonml® OTABILHOH JTHY-
HocTH, OHa oTpHIUIAaETH CAMOCTOSATENBHOCTE Ubned U UHTE-
PECOB®E OTOHBNBLHHXE GopMs uyemnoBbuyuecxaro obmenig.
OHa YyTEEepXJaeTs CONHUONAPHOCTL HHTEPECOBB BChX®
nuiHocten Ona NpUMUPSIET: BTH HMHTEPECHl BbL CAMOOIPaHMYEHIH U
camoobszniBanin nuynocTH, OHa nonaraeTh WCTOYHUKE [paBa, BIACTH H
cBOGOMEl BO BHYTPEHHHXB CBOHCTBAX® NMYHOCTH. [IpaBo MHYHOCTH OHE TPH-
3HAETH [MEPBHYHBIME, M3Ha4albHEIMB,—,NpaBa“ NPaBUTENLCTRE M MDOYHXb
OpPraHoBL — MPOMBBONHEIMH OTDL Hes BTODHUHEIMH, H eoTbeMIe ME s,
OCHOBHBES HmpaBa NHUYHOCTH, OCO3HaHie HXDB BH TEOpPiH M
ocyumecTBNEeHie MXb Ha NpakTHKE —sBnswTcd Ha Hallb
B3TNALS, PHYAroMb, NPHUBOASIMUME Bb OBHXEHIEe BCO
chepy mpaBa W onpenbnasomuMs coboio Bech X0A® E€T0
Pa3BHUTIA BB NPOMNOMEB, HacToAmeMs ¥ 6y nymems Hamy-
HOCTb ®TOTO [BMKYIIArO pHMara BE: Nparb MomHO npocnbinTs Bo Bebxb
NposBIEHISXD Npasa, Bo Behxb BMOaxs udenobBhueckaro obinenis. Ilopow oHB
NOOLIMaET: TPOMaJHLIA ,MacCH“, MNOPOK MNPUBOAUTEL BHL IABHMXEHIe JHb
oTnbiBHEIS, HACTO TIIOXO CHASTHHBIA MeX[y co60i0 YacTHLE BTHXB ,,Macch .
IBumeHie uIeTHb BH ONHOME M TOMB ¥e HamnpasleHiM, nopoi 6ypHO U cTpe-
MHTENEHC, TO0 BpeMeHaMb IS riasa He 3aMBTHO, HO BCE e Bh OHOMb
HaMpaBIlleHiu ,Macca” OBMXETCH M BCE XE OHa LBUKEeTcsd. E pursi
muovel..,

Bt 3TOMT JBMMEHIM siCHOE OCO3HAHIE NBHCTBHUTENBHEIXD MpPaBh JIHY-
HocTeH OOYCTIOBNMBAETE: CaMHE (aKTh [NOCTHXEHiIS 3ITHXBL INpPaBb: ,eclH
Booblle (GaKTH MOPOXKAAETH NPABO, TO BB 3THUXDL CHyYasaxh MpefcTaBheHie
o mnpakt mNopoxnaeTh (aKTH“,—TOBOPHTH IO aHAJOTHYHOMY TOBOLY
lennusexs '), ' :

CpesioMupyeMb elle pashb BEpartub, KakoBo Halle ,TpefcTaBiieHie o
npasb“ u Kako# ,pakTL* MH STHMB TPEACTABIEHIEME XOTHMD ,IIOPOJUTE,

B® ucTopiu mpaBa MB HMCXOOuUMD H3B TOrO TNPEACTABNEHIsT, 4TO
BCS UCTODIis TIpaBa ecTh HCTOPis 60pLOE! NHYHOCTH Ch OKpYKaoLiel ee cpenoi,

Br® norm+t npaBa MB MCXOAMMB HW3B TOTO TpPeACTaBIeHis, d4TO
BCE MPaBO TMpEANOoNaraeT®h NMYHOCTL Bb KauecTe® ceoerc prins’a (noruye-
CKaro mpiopuTeTa).

Bt monuTukb npaBa Mbel MCXOOMMB M3L TOTO MPENCTaBJEHid, 4TO
I'BIIOCTHOE ¥ TapMOHMYECKOe pa3BHTie NHMYHOCTH €cTh UBNb npasa.

') ,Tpaso cospeMeHHaro rocypapcrsa® crp. 226,
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BTHMH ,(IPEACTaBNEHIAMU® MBI XOTUMD MNOPOLUTE TOTH (axTh, KO-
TODPBEIH COCTAaBNAET® COJEpKaHie collanvcTHYECKAre JBHKEHifA! COo3[aThk
TapaHTid IIf PasBUTIA THYHOCTH, MAKCHMANLHO DPACLIMPHThL €5 [paBa.

M3t noHsTis nuYHOCTH 4pesk Gopnby 3a ,0CO3HaHHHS® Npapa THY-
HOCTH Kb IapMOHHMYECKOMY pPasBWTII0 INHYHOCTH, KaKb pealsHoMy daxTy
OCYIIECTBIIEHHATO HLEANa,—TaKOBh TEPHUCTHIA MyTh W CIONHAS 3a[1a4a
coLianMcTHYECKON TONUTHKM TPAaBa.

Hcropia npasa &cTek BB TO Ke BpeMs
HCTOPif MEpPEeBROPOTCES® BB MpaBb.
lennuHeks.
IMpaBo—npocTOH NPOAYXTE: DPEBONKLIOH-
HBEIXB> BRICTYHIIEHIH Hapona.
Jlaccans.

Bca ucropisi wemesbyeckaro mnporpecca ecTh HCTOpist GopbGbl -
HOCTH 32 CROW TMpaBa, €CTk HCTOpiA pacliupeHis u yrnyOneHis »THXD
npaBkb. 3

Otr kaHuubanuzMa u ucTpebnenia ce®h nmomobHux®s uyepess pabdcTBo
n  kpbnecTHHYecTBO 4YenoRbBuYECcTBO MPMILNIO Kb COBpPEMEHHOHM csobonk,
sceobonHon” xynnb u mpomawh uenosbueckoi paboueit cumhl

Bo BpeMeHa kanuubanusma He Ob7I0 Npasa, Obta ronmas cuina, QaKThb
nuKaro, GesymepmHaro mpoussona. Bo Bpemena paBcTea uenosbib Aobuncs
npaBa Ha JanbHbiHIIee cBoe cyliecTBOBAHIe, Ha ,HeucTpebneHie“ cebs 6e3b
»0COBBIXB Kb TOMY OCHOBaHii. [ocmomcTBymllie Knacchk ,napyloTs" paby
ceBofony oTH CMepTH, ofpeKas Ha MyKH €ro xusHk: pabh ofpamaercs Bb
Belllb ¥, Xaxb oOlliee MpaBHNO, KaKb Belb, MPEACcTaBnAIlas LBHHOCTE,—
HEe [OJUIEXHUTH YHUUTOXEHIIO 23 MCKIOUeHIEMBb 0COOHXB cnydaess. Kphmo-
CTHOE COCTOsIHIe HeceT®h CBh cob0i0 MpHTssaHie KpbnocTHOrO Ha KpoBL H
3alyTy co CTOPOHH! KpbmnocTtHHKa. He Bo umMA TopmxecTBa mMpaB® NHYHOCTH
4 HE BO HUM# OTBIIEHEHHAro MPHHLMNA CIIPABENNIMBOCTH TPH3HAKTL IIpa-
Bsillie KJIACCEl ®TO HOBOE ,TpaBo“ 3a JMYHOCTLIO, a BO HMS TPOCTOrO
pascueTa HMBTE XU3HEIBATENBHYW W KMU3HECTIOCoOHYIO UbBHHOCTL B3aMbBHE
~MepTBo# Bemm“. Ho ans camMol JMMYHOCTH 3TO ,MpaBo® CcTaHOBUTCH Ho-
BLIMB OpyHieMBs BB Oopebb 3a HOBHIS mnpasa. '

Hopoe Bpems Bribpocurio Ha ,TOProBelH pHHOKB® Beh LHHHOCTH.
[NoTpebHOCTH phIHKa TpeGoBany CBOBOE! IHYHOCTH ONS ,PaXIaHcKaro” o6o-
pota. [loTpebrocTu Toprosaro ofopoTa TpefoBaiu 0CBOBONKAEHIS NHYHOCTU
OTH THETA NACHOPTHOM CHCTEMEl, LIEXOBHIX'B OrPaHM4EHIH, HEeH3YPH H MpoH,
JluusocTs, mpomomKasi CBOIO HCKOHHyIO Gopkfy 3a CcBoM [paBa, 3a CBOK
ceofony, ycmbia NpM TakuXb YCNOBISXBL LOOHTHCS CBOGOMNLL ClOBA, MEYATH,
cofpaHniff, cow30BbL, 00N0MKEHIS, MEPEeNBHNKEHIA, NPOMLICIIORS, SMHCPAalid U
scEXb TIPOYHXb, TaK'hb HA3HBAEMLIXb, TPAXAAHCKHXD CBOLOND.
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JluynocTe nobunack HOBHIXDL [IPaBb M, KaKL BCErfa, Bb Gopbds. Kaks
pabs ¥ KpBMOCTHOH, COBpPEMEHHBIH TPAaXNAHWHB Kymunb cebbk csobomy.
Kynwns Ha ,peHKBY IBHOI KpOBM CBOEH M BDAXECKOH, LWBHOK 30710Ta,
MIATHMAro UMb TOCIMOACTBYIOLIUME KilacCaMb, Koria MocibaHie Mpenmouu-
Tanu ocBoboxIeHie CBepXy CcaMoOCBOOONKINEHIIO CHH3Y ¥, TpeIBapss pERo-
Nl CBOEBpPEMEHHOM pedopMOoi, COBEpPLUANHM HOBYW BENHMKYyW adepy: H3b
TOPWECTBA MPABL NUYHOCTH M3BIEKANH JAns cebs HOBHE BENHKie HCTOYHWKM
TOXOLOB.

W cruxifiunis BoacTaHis paboB®k, M MONYCTHXIHHLE OYHTH ¥ BOHHSH
KPECTBSIHE, W CO3HATENbHBIS DEBONIOUIM HOBAaro BpeMeHH,—Bck [BUMeHIs
uMbiM OIMHAKOBO CBOMMEL COepwaHieM® 6opbby NMYHOCTH 2a CBOM MpABA.
Cubuanuck KynbTypel, MbHsock npasocosHanie, M3aMbHANHCE 3HaMeHa o
TIOBYHTH, HO HE MOIVIO NepeMbHMUTLECS OCHOBHOE CBOWMCTBO 4eoBbka Boporacs’
34 CBOE CyLIeCTBOBaHie, CTPEMHUTRCH Kb Iy4lLIeMy, NOCTOHHOMY denoBbKa
CyIeCTBOBAHIIO.

HAapiueckiit Iepskin Kpukb: ,xmkba ¥ sphbnumb“, XpHcTiaHckie KpoT-
kie normatsl 00® HMCKyOIEHIM KpoBblo XpHCTa NIOACKMXBL TPDEXOB® M ,yro-
TOBNEHIN® LapcTBa HeGecHAaro ANnd NHIUEHHBIXEB BCAKHUXL NPaBb Ha 3IEMIE,
abCTPaKTHLIE CHMMBOJIE PaBEHCTBa, GparcTBa, CBOOOLEH, W, HAKOHEWD, Peallb-
Heis TpeboeaHia: ,8 wacoBs Tpyna, 8—nmnsa cHa, 8—cBobojHBIXE®, ,BCH
3eMiist BCEMY Hapony“ M Opyr.,—CyTh INNUIb PA3NIMYHEIS (DOPMH, BL KOTO-
pPHIXD NPOSABNAETCH M BB KOTOPHIY BHUIMBAETCH BCE Ta We HEHCKOpPEeHWMas
noTpebHoCTL yenorbuyeckod npHpons], NoTpebHocTs 6o phL OB 3a myslee
cymwecTroBawnie. [loBciony M Bcerna crpemienie senorbra nMepecTpouThb
CBOI) XH3HbL HE OCTaHABIHBAJIOCH Ha IOOHITHXE yie ycrmbxaxs, a, Haobo-
poTh, 9bME Oonblie Obimu  yembxu, ThMb cunbrbe uenoBbkbL cogHaRan®
CBOM TIpaBa M CTpPEMHNCH Kb HOBOH Oopnfhk M HOBHIMB 3aBOEBAHIAME.
[pofineHHast CTYNEHb HMCTOPHMHUECKATO MPOrpecca CTAHOBUIIACE OCHOBZHIEMb
Kb pansHbiieMy NogbeMy OCBOBOMAEHHON JIMYHOCTH.

HOpepniit Muds o Cartyprb, nmomupaBlieMt CBOMX'E COOCTBEHHHIX: Ib-
Tel, Bb NPUITOWKEHIH Kb HCTOPiH denmoBbkyeckaro nporpecca WMbeT: TOTH
CMBICTB, YTO BCAKIH ObHCTBYWOWNIH [paBOTOPSNOK®, Kax™ NPOOYKTE Heno-
Bhueckaro ofMIexHTIH, MOXETH OLITh NOMIOLEHT A2HHHIME We Henoebue-
ckuMB oblexuTtiems. Henorkuectso TauTwk BB cebh caMoMb CHITY TBOpYeE-
CKaro BOCIMDOM3BENEHIA ¥ Pa3pyIIHTENLHATO VHHUTOXEeHis BehBXb IBHACTBYyO-
LIMXD TIPaBOTOPSIAKOBE.

Crofiona paba OTkH CMEPTH MNM TpPaBO €ro Ha KHU3HbL ABIAETCH Heob-
XOIMMBIME YCNOBieMB ero LanbHbHIIaro CyllecTBOBaHia © fanbHbBRLIEH
6opubsl 3a pacluMpeHie cBoelt cBOBONH M YBENWYEHi€ CBOMXEL mpaBb. [lono-
WHUTENbHOE MNpHTs3aHie KPBIOCTHOTO HAa KPOBEL Y 3ALIUTY CO CTOPOHEL CBOETO
,TIOKpoBHTENST HenzbhiKHO BAEUETDH PSLH HOBHXE B3ANMHBIXE TNPUTA3aHIN
¥, SBNASCH NOEPBHIME 3BEHOMB BO BHOBb obpasyouuxca Uwhrisxs ,0ypxy-
a3HOW CBOOOMH“, CTRHOBHTCH BB TOME BPEMS B3aJioroMD najeHis kpbmnocT-
HEXE nhneid, HakoHews axTHUBHOE BB TOH WINM Lpyro# CTeneHy ydacTie
BB MONMUTHYECKOH ,OVDKYa3HON " BNACTH XapaKTepHsyeTh coboi JoCTHMeHle



TUYHOCTLIO TPETLEH CTYMEHM Ha MyTH Kb CBOeMy ocBoOoXpeHilo M packph-
nouiexHin.

MHoraa MemIeHHHMDB 11aroMb, pobKo M HEyRBpeHHO, WHorga GhCTpo
M CKauKamH, NojbiMaeTcs yenorkuecTBO Ha BTH CTYNEHH; OfHA Halls paHblug,
Ipyras TO3Xe, OINHA HAUPSMHKL, LPyras OKONBHEIMBL MyTEeMBb, HO BCHE BB
OIWHAaKOBOMB HAaNpPaBNEeHIM Kb ONHOW M TOH ®e ubnu.

HenopbyecTBo He pas® OWIYLIANO BCIO HEYNOBIETBOPHTEJIEHOCTE CBOHED:
ye 3aBOEBAHHHIXB CBOGOLE W HE pasb [OrNowWano OHo mpiobpbTeHHbs
npaBa ANs 3aBOEBaHid HOBHIXE, MPHHOCH ,peanbHBE Bliara“ HacTosMaro
BL KepTBy mnpobrnemartudecxuMs OnaraMs Oynymaro. He pass BosHHKAN®
KOHOIMKTE Mewny TpeboBaHieMB Hpoeana M peanbHOH IBHCTBHTENsHOCTH;
He pasb CO3HABANOChH MpoTHBOpbuie Mexmy ThMEL, 4TOo ecTs M ThMB, 4TO
HOMKHO OHITH; HE pPasb MNPHXONHIH BB CTONKHOBEHIS MOBENMHTENBLHLIS Tpe-
GoBaHig MHW3HH Cb BIACTHHIMU [MpPensiTCTBIAME Kb OCYILECTEBIEHID 3THXB
TpeGoBaHid;—HO co BpeMend Benmkod @pasuysckoii Pesomouiv nepels
ueropbYECKUME CO3HAHIEMD HHMKOrLA HE CTaHOBMICH TaKb OTYETIHBO-OCTPO
BOMPOCE O HOBHIXDB (OPMaxb XKH3HH, O TBOPYECTRE HOBaro npasa,—Kakb
Teneps. KM Hukorma ¥ Hurnk ©b TOro BpeMeHH Takb Oomb3HeHHO He
oLIyIIAJICs W TaKb OCTPO HE CTABMICH OHB, KaKB Bb COBpeMeHHo# Poccin.
Hukorna » wurgh He OwINO CTONL TNYOOKHXB® W CTONbL pPasHOOGpPa3HBEIMH
HUTSIMH CIIMETEHHBIXE MeExAOy cofow npoTuBopbdid, kaks BB Poccin XX
bka. Bce, yTo Haspbeano BB ApYyrUX® CTPaHaxb M Bb [PYyroe BpeMs No-
CTENEHHO M TIO YacTAMb M 4TO NOCTENEHHO M MO 4acTaMb XKe TIoJIyYaso
CBOE—CKOJIb HM Mano yNOBAETBOPHTENBHOE, HO BCe Xe—paspbliedie wu
BHIXOJB,—BCE 3TO COBNaJI0 BO BpPEMEHW W BB npocTpaHcTeh 8B Pocciu
Hagana XX pbra. Bck KOHOMHKTLI ¥ KPHSHCEL MEXZY ,CO3HaHIeMB® M
2OBITIEMBY  JIHYHOCTH, MEWAY ,(POW3BONHTENLHLIMK CHIAMH® CTpaHsl H
»Aeonioriel Hapozna“, MexHy ToCyNapCTBEHHBIMHU MOTPEBHOCTAMY W Hapon-
HBIMB 671arocoCTosiHiEMD, Mewny Oe3BNacTHEIMB M 0e3CHNEHBIMD MHOCOMHII-
JHOHHBIME HapofoMb M a3iaTCKHMT NECHOTH3MOME, MEMJy BCeobIMME Ha-
LioRanbHLIMD NopafolleHieMs M BCeOOBEMITIONIER KaXOod HauioHanbHaro
OCBOGOKIEHIST, MEXNY CPEeNHEBEKOBHMEL cyeBbpieMt M penuriosHeiM: 6e3-
BbpieMb, MEXIy aHAPXMYECKHMDB TMPOMZBOIIOMEB SKOHOMHYECKH-CHIIbHBEIXE H
IOPUIHYECKH-TIDHBHITNIETHDORAHHEIXD M CIIPABENNHBLHIME MPpaBoME ofesnonen-
HBIXB M HEHUMYyLHxb, OesnpaBHEIXL W 6e3BMacTHHIXB,—BCE BTO, BCh BTH
Tparuyeckis NpoTuBopbuisa, obpazopasillisics BE MPaYHBIXL [OTEMKAX® DOC-
cidickoit BhHCTBUTENBHOCTH, OCBBTHIHCH Tenepb ApkuMb cBhToMB couiamu-
CTHYECKAaro CO3HAaHi ¥ BNACTHHIXE TpeboBaHIA MOMIHAIO COLIANMMCTHUSCKATO
nerxenia... Takol KapTHHE UCTOpis 4YerNoBBUECTBa elie He BHAANa...

OcHOBHHIME (aKTOMB, ONpPelbnsgoUME cBoeobpasie 8TOH - KAPTHUHEL,
SBIISETCHA HANMYHOCTBL COLianMCTHHEecKaro OBMMEHis, ¢b OINHOH CTOpOHLL, H
OTCYTCTRiE peBONOLIH BBH MNPOLUIOME Poccik, ¢b ppyrod. 3T1oTh akTh
onpepbnseTs 06beMb M XapakTepb paspbileHid HasphBIIMXB KPHBHCOBL,
KOJIH4YECTBEHHOCTL M KAYECTBEHHOCTL PYycCKoi pepomouid. ,Mamas® wnu
,BEIIMKag“, ,,6yp>f<ya3HaH“ MW ,TPyHOOBad®, ,[ONHTHYECKAS“ WAH ,Coli-
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ankbHas " —BCB 5TH OUBHKH 2aBHCATE OTH TOro, 4TO nojpasyMbBaTe MOAb
STHMH TEPMHHAMHM, HACKOJILKO 3aKOHHO TaKoe INIPOTHUBOMNOCTARIIEHIE, KaKb,
HaKoHEeW:, OLBHHBAThL ,KONMYECTBO“ M ,KayecTBo* peBomouiv. Ho cambii
dhaxTs ,caMobHTHOCTH ", cBOe06paais PyCCKOH PeBOmoLiM CTOHTE NS colia-
TTMCTHYECKAro cosHaHids Bo BeAKOME cnyda® BHE BCAKMXb coMHbHIM.

Ins wnmocTpatin Bceobwaro NpUsHaHis aTors ceoeobpasis NpHBEIEMH
crnoea Kapna Kayrckare, shpyomwaro euwe Mo crapoMy ¥ Bb Hernorpbmv-
MOCTE ,JOrMBEI", ¥ BBb HeHs3ObwHOCTE ,Zusammenbruch’a®, u Bce-TakH Bbl-
Hy¥JeHHaro npusHaTth: ,Mul ckopbe Bcero oxameMcsd TpPaBHMH BL CYyHIE-
HiM 0 pycCcKoH peBomonin U Thxb 3afayaxb, KOTOPHA OHA HaMb CTaBUTh, Bh
TOMB cliydal, ecnu Mu He OyIeMb PascMATPUBATL €€ HM KAaK: PEBOINOLI
6ypxyasHy0 Bb 0OLMHOMBL CMBICITE, HH Kak® COL{AIMCTHYECKYW, @ KaKb
COBEPIIEHHO CBOE0OpPa’3HBIHl NMpOolecch, KOTOPHLIH MPOTEKAETH Ha TOrpaHHY-
Ho#t Mexbh Mexnay OypXKyasHbIMB M COLIAIMCTMYECKMMB OOIIECTBOMb, Tpe-
ByeTs YHHUTOXKEHIST OFHOre, MNOATOTOBNAeTH o6pasoBasie BTOPOro W BO BCH-
KOME cnyyat Ha 3HaYMTeNbHOE DA3CTOsHie TONBHTASTH BIEpenh Bce 4dero-
BhUECTBO KANMWTANHCTHHECKOH LMBUIM3alLiM BL xomb ed pazsutis” !).

He6esnonezno u HebeauHTEpecHo 6yAeTh, Ha Hallb BIrNALL, HpUBE-
CTH OT3LIBEl ¥ [DYTFHXB BUIHLIXL MPEACTABHTENEH Teopin W HPaKTHKH 3a-
NamHO-eBPONENCKAaro coliandaMa o xapakTeph pycCKol DeBONIOLiH,

I. Keenmpu® #3b AHINIM MHIIETD: ,MB OymaeMb 3nbcs, uto BB Poc-
ci MpOMCXOOMTEH peBONOUis: MH oTMBYaeMb coLianucTUYecKoe BiaHie H
wagbemcs, uTo ®T0 6yHeTH He TOMBKO 6ypXyazHas pPEBOIOLIS; HO MBI
comubBaemes, uTobs Poccia 6mima KocTaToO4HO pasBHTA 3KOHOMMYECKH QNS
NOITHOM COLIaMUCTHUECKOM PEBOMIOLIINA ",

Gumunne Typaru BB HMrtamiu: ,...HackolbKO s Boobile Mory phuutscs
CYIOUTb.... HENB3A OyMaTh, YTO MEl MPHCYTCTBYEMD [IPH PEBOMIOLIM COLIalH-
crudeckoit, OpHako, Tax®s Kakb pabodilt Bonpoch BOZHHKE YXe M BB PocciH,
TO CUEHL BO3MONKHO, uTO BypKyasHas peBONLid 6yIeTh XOTb CKOMNLKO
HUOYIL MPOHWKHYTA CcoLiamMaMoMb. To4Hoe omnpepbnenie Ho3wl codiamuaMa
Bb OypmyasHOH cMbBIM-—3TO 3a7avya, COBEPIUEHHO BHIXOIAIMIAS 33 OpPefbIIEl
Moeli ocBbroMIeHHoCTH".

Supuro Peppu: ,KaWETCH, UTO UCTOPHYECKIH onuThk u Gombe pocto-
BEDHLIA 3aKIIOYEHis colianbHOH HayKM MOKasbBalTh, 4To o obieMy xa-
PaKTEPY PYCCKas PEBONIONIA €CTh peBonmiouis BypxyasHas CBb $SICHO BHIpa-
KEHHBEIMD BRIsSIHIEMD COUIalTMCTHYECKUX L TEHHEHIIN",

Bn. Baneget yBbpeHs, 4TO ,[CIMUTHHYECKiA W ®KOHOMHYECKIS YCMOBIf,
y¥e MPEenoCcTaBNSIONIIS NepRylo posils paboynMb, OponeTapiaty, colianuaMy—
[pHIANYTH STOMY ABMMEHIiO, BB XoIE ero passuTis, Bce Gombe xapakTep®
couianbHOM DPEBOMIOHIN “.

. Bannepeensis: ,COBEPIUAETCS PEBONIONLIA, KoTopas, Oynydu mocnmba-

1) Cm. saxnmounrensHust cnosa ctater K. Kautsky: ,Triebkrifte und Aussichten

der russischen Revolution®. Die Neue Zeit.—Ausgegeben am 8 December 1906 Ne 10
S: 333
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HEW BB XPOHONOIMHECKOMB MOpsanK®:, GymeTs BB Oonbiiel creneny, wbmMb
npouisi, oTMbueHa 3HaKOMDB COLIANMCTHYECKAro npomerapiara“. '

W, nakoneus, eHeBckil npodeccops 3araps Mumnso oTKazblBacTCs
Ha3BaTh DYCCKYH DEBONIOLiI0 Oyp:KyasHOH peBoNOLieH ,Npexae BCEro Mo-
TOMY, 4TO OHa—paboTa pabouYHx®s M KPECThSIHE BB ropaszno Sonbluel MED,
9hMBb OypHKYaSHEXE BNEMEHTOBL; 3aThMB MOTOMy, HTO oHa [o6uBaeTes
ONHOBPEMEHHO Cb INMOIMUTHYECKOH CBOOOHOH TaKie M COLIabHBIXE PedopPMb
Bb MHTEpecaxbs pabouyHxb Maceh Topona M LepeBHH (MBpH NOKPOBHTENb-
cTea Tpyay, pabouee crpaxosauie, sxcnponpiauig noMbBIIHKOBL BB [OMb3Y
KDECTHAH:); TIOTOMY 4YTO OHa, TOBHIMMOMY, OTKPoeT®h cobol ke apy Oyp-
yasHaro TOCMOACTBA, a Mepiofs colialsHHXE CXBaTOKL, MMBOMNUXE BCKOPH
3aBeplIMTLECH Bt ocBoBoXIeHiM nponerapieBs; MOTOMY YTO e TOPMECTEO,
KOCBEHHBIMB 06paloMb HapylUMEL TenepellHee pasHoebcie cuns Espomn,
TPONIOXMTE TyTh Kb BOABOpeHil Bo Bcel Eppondt conianwsma... 9 BHKy
BL DYCCKOH DPEBONMOLIM pPEBOMIOL MNONUTHYECKYI C¢B COLiam -
CTHYECKHMH TEHIEHUiaMU‘—3aknoyaets OHS ).

M ecnu BanmuyHOCTE KOH(MIHKTA MEXAY HMAEANOMB H NIBHCTBHUTEILHO-
CTBIO, MeWmy ,Co3HaHieMb* H ,OHTieMB“, ecnyd HalWYHOCTH TPOTUBOPBYIH
COCNIOBHEIXD, KJIACCOBHIXE, HalioHAILHEIXE, AYXOBHBIXL M IMPOYHXE HHTE-
PECOBh; ecri, HaKOHELH, CTCIKHOBeHie ,TpeboBaHil® ¢b ,MpendrTcTBiAMH®
Kb OCYIIECTBAEHID 3THXD TpebGosaHiit OwTM W CYyThb BCETHa M MOBCIOLY; €CIH
OHM NpH yueTh cHlb, IBUCTBYIOLWHXS BO BCAKOMDL OOUIECTBEHHOMB OBHME-
Hi M BO BCAKOH DEBOMIOUIH, MOTYTH OBITH NPHHATH 3a BENHYWHY NOCTOAH-
Hyl0,— TO y4acTie BB LaHHOMEL [BWXKeHid Hanbormbe SHAYHTENBHBIXB—U
Ka4eCTBEHHO M KONMYECTBEHHO —CJIOEBL HacelleHis mons Bo3nbHCTBiEMD
U npu copgbHcTBiM colianucTHYeckoH ,Higonmorin® M oTCyTCTBie y Halid
PEBOJIOLIH BB NPOUITIOMB SBASIOTCH ThMM NEpPeMBHHBIMM BEIMYMHAMH, KO-
TODHIA XaDPaKTepHEl MMeHHo Onst Poccin XX Bbka M OTIHYaTH COBpeMeH-
HYI0O PeBOMIOLIK OTH BCBXBL PEBONIOLIM MPOIUNATO BPEMEHH.

MaremaTuueckoe MpENCTaBNEHIE O TAKD HABHBAEMLIXE ,IPENBILHEIXE
GynKuigxs", nomany#, TouHbe BCEro CMOXETD NOSCHHTHL, Kakoe 3Hauckie
MEl NPUIAEMD 3THME ,ONpPErBIfMMb* CAMBI XapakTeps U o0BEMB pyc-
CKOHM pEeBROMIOLUIM ,BENHHMHAME .

Kaxe wuasbcTHo, mops dyskuiel Bb MaremaTukh pasymbercs Taxas
BENU4YKHE, KOTOpas HaXOOWTCH Bb 3aBHCHMOCTH OTbH IPYroH, HasHBasMOH
aprymMeHToOMSs. DyHKUiS HA3LIBAETCS HENpPEpHBHOH, ecny npy Oe3xkoHeuHO-
ManoMt W3MBHEHIM CBOEro apryMeHTa, OHa H3MBHSIETCS TaKme Ha BeNHHHHY
GeaxoneuHo-manyio. W dyHkuis HasbiBaeTcss TpephIBHOM, ecny Ans HEKOTO-
paro 3HauyeHiz CBOEro apryMeHTa npr 6e3KOHEYHO-ManoOMEB €ro HWaMbHeHiH,
oHa u3MBHMTCH Ha BeNHYHHY KOHeWHyl unH GeaKkoHeuHo-Gonsmyio. Ilpu
STOMB GYHKLIS MOXETH OHiTh HENPEPHBHON MexIy KakuMK HHOYNb rpepnb-

&) Kypcum: BB nonnnﬁuux”s Bek uuTaTel B3sTH M3%B CTAaThH! ,,Mu’k,ms 3ananHe-
€BpOT. COLIANMCTORS O COBPEMEHHOMB OOLIECTBEHHOMD ABHXEeHIH Bb Poccin HaHB'-]aTaHHOFI
BB mypH, ,Cospemerntas Kusue, Mockea, Hosbpe 1906 r. RaHHHH yaHKeTs" oTHoCHATCH
xb nepiony 13—28 oxrabps 1906 r. (mo HoB. cTHmO).
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NaM¥ sHadeHis cBoero apryMeHrta (oT®h a Ho B) M. CTAaTh TPEPEIBHOH 3a
5THMK npenbnamy.

Bt npumbHeniH Kb 0051aCTH coUiaNbHLHIXB HAYKBE MOKHO CKA33Th:
BcaKOe 06ecTBEHHOE SBNIEHIE €CTh BENMYMHA, HAXONSMASCH BB 3aBHCHMO-
CTH OTBH COBOKYITHOCTH OOyCIOBIMBAKRINMXE €€ TPUYHHE, eCTb , QyHKLisA
csoero aprymenta®. [lo obmeMy npaBumy, BCIKOMY He3HAYHTENBHOMY H3Mb-
Henilo MpHYKHLL COOTBBTCTBYeT Takoe e W3MbHeHie BB 06yC/IOBIHBAEMOMb
e sBNeHiH. Ho Bb u3BBCTHEIE MOMEHTH, ,32 onpenbneHHsiMu nperbnamMu®,
8TO COOTHOLIEHIE CTAHOBHTCH, Takb CKa3aTh, MPEPHIBHEIME: OOCTATOYHO
€caMaro HHYTOMHArO W3MbBHEHIS Bb COBOKYMHOCTH OOYCIOBIMBAKWUIMXE TPH-
yuHs, 4ToOH MMPOM3OLINO rpoMapgHoe wuaMbHeHie, ,6e3xoHe4HO-GOMBILIOH"
MEPEBOPOTE Bh OOYCIOBIEHHOMB COUIanbBHOMB SABIIEHIH...

M Torts daxrs, uto Poccis XX BEKa He 3HAETH DEBONOLIM Bb CBOEMDB
NPOWIOME W HTO BO [1aBh IBHXEHIS M TEOPETHHECKH M NpPAKTHYECKH pas-
BHBAETCS COLaNMCTHIECKOEe 3HAMS,—BTOTH DaKTh, Kakh Obl HUYTOWEHDB HHU
MOKa3a7ICH OHDL BE [Jla3axb MHOrO DEBHUTENSI [OBTOPSEMOCTH U TOXMAECT-
BEHHOCTH HCTODHYECKUXD cynebs Hapona, cKonb Okl ,6e3KOHEYHO-Mano* Hu
BECUIIB OHB Bh Ero razaxb CPDaBHUTENBHO Ch APYFHMH H-—IIpeXNe BCEero—
Cb ,8KOHOMHYECHHMB (aKTOPOMEB,~—Ha Hall'b B3rNsLb, UMEHHO OHBL SB-
JISIeTCH — HA XYO0# KB KOHEIL— ThMDB |, CaMBIMB HUYTOKHEIME H3MBHEHIEMD ©
BB COBOKYMHOCTH 0OIIHXDL 06YCINOBNHBAWIINXD BCAKYIO PEBONMOLIK MPUYHHD,
KOTOPOE HAeTh OCHOBaHie M BO3MOXHOCTb MPEANOJiaraTh, HTO COBpeMeHHAas
pesomouis B: Poccin 6ynets ,6e3K0He4HO-00NBIIORY, YTO HMEHHO €H CyX-
IEHO NIpOM3BEeCTH ,0e3KoHeYHO-BONbBINOK" MMEPEeBOPOTH BEL Hpaeh W abco-
TIOTHO, W OTHOCUTENbLHO, MO CpaBHEeHil ¢b ThMH ,nepeBopoTaMH, Kakie
NDOM3BONUNUCE [PYTHMH PEBONIOUIAMH BB [PYyTHXb CTpaHaX'b IpYyrUMy Ha-
UisMM M BB [pPYyroe BpeMs.

Bt aToMB cMBICIE MBl M CKa3aNlH BhllIE, YTO HHUKOLOE M HUTIDE Bo-
pOCH O HOBHIXBL (POPMAx’b KW3HH, O TBOpUYecTBh HOBaro mnpasa, HE CTa-
EMIICH TaKb OCTPO, KaKkbh BB COBPEMEHHOH pPOCCIHCKOH MEHCTBHTENBLHOCTH.

TpynHo, KOHEYHO, NMpenyragath Oynyiiee, HO MOCKONLKY BooBIue 3aKOH-
HEl M OCHOBATENBHBl BCSKIS YMO3aKIIOHEHIs OTE MpeNHAyIIaro Kb mocib-
IYIOLIEMY, MOCKONIBKY BOOOIle MNONYCTHMMB M BO3MOXEHDB KaKOH OBl TO HHU
OLITT0 MPOTHO3D M TOCKONBKY BOOOLIE OHB BB TO e BPEMA HEOOXOLMMB
Ins MOCTPOEeHis KakoM Ovl TO HU OBINO MporpaMMel—mrbHCTBIR M nporpam-
Mel—TpeboBaHii,—ToCTONEKY MBI MMBEMB NpaBo CKa3aTs, HTO NEPEBOPOTH
coBpeMenHaro mnpasa Poccin 6yners ThME cumsubi u TEMB oTtnuunbi o1s
[MEPEBOPOTORE, KOTOPEIME MOLBEPrajioch Bh CBOE BPEMS MPABO PA3IHYHBIXL
HAPONOBL Bb PAa3NHYHEIXL CTpaHaxb, 4bMb oTnuunbi ucropis Poccim orw
MCTOpPiM BChXB ADYrHMXb CTpPaHb M COBPEMEHHOE TNpaBoco3HaHie BB Poccin
OTH TNPABOCO3HAHIS MPOLINAro BpeMEHH JDPYIHXb Hauii, u 4bMb cunsHbBi—
Ka4yeCTBEHHO M KONHYeCTBEHHO—Has3phno, pa3BHIOC:E ¥ COBMNAN0 BO BPEMEHH
paspbineHie kpu3HCOB® BL Poccin CpaBHHTENEHO C: pasphbiueHieMb KpH-
3HCORB, MEPEMUTHIXL APYTMMH HALifSMHM BB JPYTHXB CTpaHaxb BL JPyroe
BpemMd. DTO, MOBTOPAEME, Mbl BO BCAKOMB ciydah uMbeMb [paBo CKasaTh.



Honrs xe couianucra ye 06A3BIBAETE HACH HE TOJIBKO CKalaTh 8710,
HO ¥ cO’BnaTe BCE, OTH HACH 3aBHCsIIee, YTOOHI3TO CHOBO NPETECPHNOCH Bb
peansroe pbro, wbo,—Kaxke Mb MHCANKM BB ApyroMb MhcTh,— , KTO He
OTPHBAETE ABHCTBHTENBEHOCTH OTH MIeana ¥ uieana oTh IBHCTBUTENSHOCTH,
WIS KOTO MOES coliajusMa dBISeTCs , KOHCTHTYTHBHOH®, a He ,perynsaTHB-
HOM“ TONBKO, VIS KOro OHa He 3BE31a BB 06NaKax®h, a MU3HEHHBIH MasdgKb,
ocehwanmiil Beh moMelcniel M KenaHis, Bch TpeboBaHIA M NOCTYNKM Bb
KaXIONHEBHONW KM3HH... WIS TOTO BAXHO KAXIYD MHHYTY nobuUBaThCs Mak-
cyMyMa TOrC, YTO [pH LaHHOMEL COYETaHIM VCIIOBiH BO3MOXHO HOOGHUTLCH
¥3B BCEH NporpaMMbl-MaKCUMyMB“...

Hcxogs u3® BHIUIEYKa3aHHOHW TOYKM 3phHiA, 1158 HAachk BO3HHUKAETH
BOIIPOCE, KAKOTO MakCHMyMa [IepEeBopoTa Bh Npakh MEN JOMKHLI 106HBATHLCH,
1 ubMb Oynyliee HoBoe mpaBo PocciM MOXETH CTaTh OTIHYHBIME OTH TOr0
HOBalo NpaBa, KOTOPOE SBNSNIOCE Bh PE3YNLTATE , PEBOJNIOLIOHHEXE BEICTYII-
MeHi#* ApYyTHXB HapofoBE Bb Apyroe Bpemsi? 1),

[Npepbigyulis rnassl MOZCOTORMIM OTBETH Ha 3TOTH BONPOCE.

Mzl paspbnseMs TOTH B3TNALB, MO KOTOPOMY NyONHUYHBIS W [OMNHTH-
YecKis npaBa SIBNSIOTCA TaKHMK e CyOBeKTHBHEIMM IIpaBaMu, Kakb M 4a-
CTHEIS TIpaXIaHCKig Mpasa; HO OTpHLEAeMb IPOTHBOIOCTABIEHIE ,TpaM-
JlaHckaro“ mpara ,nyOmHYHOMYY, KaKb JBYXB CaMOCTOATENBHEIXL OTPAacieH
npaBa, NOKOMIMXCH dxo6bl Ha MNPHHUKMIIANLHO-DPA3NIMYHBIXL OCHOBAHISXb.
Mzl oTpHllaeMs MpaBOMEPHOCTE IPOTHEOMOCTABIEHIS YaCTHRIX B HHTEPECOBE—
061ECTREHHEIME MM, Chepsl BiacTH ¥ cBobomw“ wHAMBHIA—, ctheph Bna-
CTH ¥ CcBOBOAEI“ KONMEKTHBHOCTH, TaKb KaKb BCAKYW OOLIECTBEHHOCTb MEI
DA3CMaTDUBAEMb KaKb HeobxoIouMyld W HoBylo (opMy MNCHXMHYEecKaro o6-
LieHls OTABNBHEXE NHMYHOCTEH, M BB CAMOOrDPAHMYEHIM W CcaMo0Os3HIBaHIN
JMUYHOCTH YTBEPHIAEMDb CONUAAPHOCTE PaBHOUBHHBIXD MUYHOCTEH (CP. BHIIE
cTp. 39 u 40). Orciofia Mbl €CTECTBEHHO IPHUXOAWMB Kb TPU3HAHIWD TOTO, HTO
BCSKOE HOBOE MPARO NHYHOCTH €CTh eI HOBOE cy6BbEeKTHE-
Ho-ny6nuMuHOe TNPaBO M BCAKOE paclIMpeHie mpaBb AHY-
HOCTH 3aKNo04YaeTCsd Bb paclliMpeHiW €5, TaKb Ha3b Bae-
MBE X5, CY0BEKTHUBHEXD NYyONHMUYHHXB NPABE,

Ecny TNpUIEPHKUBATLCS KIACCH(pHKaLiM CyOBEeKTHBHBIXL IyOIHYHHXE
npaes gaHHo¥ [eoproms lennuHekoM® BL erc MoHorpadgiu ,system der
subjectiven offentlichen Rechte“,—to mMoxHo pasnuuare Tpu xateropin ra-
Kixb TMpaBb: MpaBa NHYHOCTH, 3akmioHablliscs Bb ceobonb es orb ro-
CymapcTBa, Bk NPUTHA3AHIM e Ha YCOYIM CO CTOPOHHEI TOCYyAapcTBa H
Bb y43acTin ea Bb rocylapCcTBEHHOH NBATENBLHOCTH.

HecmoTpa Ha To, uTo BB ocHorb Knaccuburauiu lennuHeka NeXUTH
NIpOTHEOMNOCTaBNIEHIE M pasrpaHuyerie chepb OBATENBHOCTH NHUYHOCTH M
FOCYyAapceTBa, KaKb OBYXB, HYTh JIM He CAMOCTOSITENLHEIXB peanbHOCTeH,—
ME MOXEMDB €0 BCe TaKH BOCIOL30BATLHCH, TaKb KaKb OHA HECOMHbBHHO
[DUTONHA IS ToH Cchy:xeBHOH pONM NPOCTOro NepevHs HU3BBCTHHXDL MPaBRE,

") Cp. snurpad® mas Jlaccans.
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pajgy KOTOpOH HaMB TONbKO M HyxXHa Kakas 6wl To HH OLIJIO KIACCH-
pukanis. 1). ;

TakuMts 06pasoMb, BE TMEPBYIO KaTeropin Ccy0BbeKTUBHBIXEL NyOmuH-
HHIXB MPaBL BXOOATH Bch, TaKh HA3LIBAEMLIS, TIpamNaHcKia crobope!, 3a-
KMo4aois Bb cefbh npaea nHYHOCTH Ha HeBMbIIATENBECTBO TOCYAapCTBA
Bb € XKH3Hb M IbaTensHocThk. Clofa OTHOCSTCS, TaXh HasblBaeMasi, HEMpu-
KOCHOBEHHOCThL ~NHWYHOCTH, HEHNPHKOCHOBEHHOCTb €5 IKHIIMINZ, [ePenHCKu!
ceobopia copberu  (penuriosHoH, HaydHOH, MOMHTHHYECKO(T), CHNoBa, MNEYaTH,
cobpaHniil, COW030RE, CXONOKE, [NEPENBHKEHis, NPOMLICIIOB: M CTAYeK.

Bropywo kaTeropio Cy6BLeKTHBHLIXE NYyOIHYHEIXG NPABE COCTABIANTD
npaBa Ha YCIYrH co CTopoHH rocynapctiBa, Cloga oTHOCATCS MPAaBO Ha Cy-
IEeCTBOBAHIE WIM TpaBo Ha TPyOb, MpaBo Ha obeanedenie BB ciyyah Oo-
mb3HU, CTAPOCTH W MHBanHEHOCTH (mpaBo mnpuspbris), NMpaBo JHYHOCTH
Ha IIONIHOE pas3BUTiE CBOMXB CIOCOOHOCTEH, Ha MPUNONKEHie CBOero TpyLa
KB TON OESTENLHOCTH, KOTOPas COOTBBTCTEBYETH NHYHBIMB CMOCOGHOCTAMB
M CHMNATiIMDB M TPaBo. Ha YIOBIETBOPEHiE CBOMXB HOPMAallbHBIXE MOTPE6-
HOCTEH. ‘ '

Haxonelws, BB TPETBIO KATErOpiln CYOBEKTHUBHHIXL IMpaBb BXOAATS,
TaK’b Ha3bIBaeMEIs, TONMTHYECKIS TpaBa BB TheHOME cMblcnh: u3bupartensHoe
npaeo (BeiGMpaTh H 6bITE H3OPAHHEIME), MPAaBO HEMOCPBLCTBEHHAr0 y4actis
BB 3aKoHOJaTenbCTER (pedepeHnyMsb, HHULiaTHBa, NETHLIM), BB cyab u
yrpaBieHin myTeMb 3aHATIS, MEeXny NPOYHMD, NOMKHOCTEH W BBIIONHEHIS
v3RbCTHHXE QyHKUIA (BB cynd, Hanpumbps, npaBc BuEUpaTh cydeH, ObTE
BHIGPaHHHIME BB CYALY, HCIONMHATE QYHKIOIM NpUCsSKHATO 3achbmaTend, CBH-
nbTensd, saliMTHUKA, 0OBMHUTENS-UCTLA).

Yr1o6el HONONHUTL HTOTH MEPEYEHb CYOBLEKTHBHHIXD NYOMHUHBIXE
Npaes, HaMBpEeHHO OMYLUGHHEIMH WIIM CNy4YalHO NPOOYLIEHHHMH Bb cucTeMb
lennunexa, 6maronaps HETOYHOCTM MPH3HAKa JNeXallaro Bb OCHOBaHiM ca-
MOH KnaccUHKallik,—Mbl [IOMKHBl Bh MEPBYI0 KaTeropilo Cy6BEeKTHBHHXB
nyO6nUYHEIXE NPaBL BKIOHWTL: [PABO Ha BOODYXKEHIe M Ha CaMo3alUTy
(dbopMEl camMoO3alMTH MOTYTH ObIThE pasHhfg, HANp., OTKA3b INTATHTbL MONATH,
HaJIOTH, TNPH3HABAaTbL BIIACTH, 3alMbl, IIOCTaBNATL PEKPYTOBL, OTOLIBATE MO-
CTOWHYI MOBMHHOCTHL M IIPOY.) W MpaBO Ha BHBIUIHIOK H BHYTPEHHWIO 6e3-
omnacHocT: (YHHYTOMEHIE NOCTOAHHLIXB apMiH: opraHusauid MUNULiH, OIoln-
yeHis ¥ ApOY.); BO BTOPYIO: IIPaBC Ha MOJNE30BAaHie HABBCTHHIMH KYNLTYyp-
HEMH GrnaraMu (o6pazosasie, cyOb, NONL30BaHIe MPOCBBTUTENBHEIMH YUpPEK-
LeHigMH, MyTAMH CcoOOUieHid, MEIUUMHCKON NOMOIbIO, CAHWTaPHO-THIieHH-
yeckumu Mbpamu, norpebenieMs, ockbuleHiemMb, BofocHabmeHieMb, Ae3HH-
theknien, TPOROBONLCTBEHHOH, ArPOHOMHYECKOH TOMOWBLI M T. IL); H, HaKo-

1) Boobwe cnbayers 3aMBTHTE, yte y lennuuexa, Kaks BB 5TOH MoHorpadiy, Taks
¥ Bb OPYIHXE €ro paboTaxs, Ha pARY CB MONHHLIMEB TAyS0Kare HHTEpeca HIN0oMEHIEMT
npobnemsl NUYHOCTH U OOLECTBA W PANOMB Cb IMyBOKHME M TOHHEIME aHaMH30MB MCTHH-
Haro cojepwanis sToM npobneMbl, BCTPEHAWTCH CTPaHHULI, KOTODHIA TONBKO 3aTEMHSTE
OTYETNMBOCTL TPENHLYLIAro M3NoXeHis ¥ rok oMb Bnagaers BB Thwb Oorbe emy Henpo-
cTuTenkHoe mporumopkuie ©B caMuMB c06010.
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Helb, BL TDPETHIO: TaKb HAa3LIBaEMOEe NPaBO Ha caMoynpaBieHie (HauioHANb-
Hoe, npodeccioBankHoe M TeppHTopianmeHoe, pouvoir municipal wumu pro-
vincial et communal) npaBo Br6uWpaTh, CMBHATE NpenaBaTh Cyny BCHXB
JOTEHOCTHHXE JHUEL (BB TOMB udci'h cyme#, NemyTaToBb, HayalbHMKOBD
HADOJHAr0 OMOMHYEHid M IPoY.).

Bknouas yxasaHHbIR TpaBa, Mbl NPH HAWEML TepedHbd onyckaeMsb
Th CYyOBEKTHBHEIA NYONUYHEIA NpaBa, KOTODHSA XOTh M [PHBENEHH BB CH-
cremt lennusexa, Ho mub0 CTOATH Bb KOPEHHOMb NpoTHBOpEUiM Cb OCHOB-
HEIMB JOTMaTOMBb HalleHd [OOMUTHKM IpaBa, ¢b oOUMMB NPHHLMNOMB Da-
BEHCTBA MpaBb M 00s3aHHOCTEH (cp. BHIE ¢Tp. 25), mubo kacawTes oTabiib-
HbIXb JTIMYHOCTEH = MM KaTeropidl NHMYHOCTeH, KOTODHIA 3aHHMAalTE ocoboe
nonoxenie (Hanp., AbTH HIM BL NEpBOMTL chuyuab—mpaso HacmbacTBeHHATO
MOHapXa, Ha3HaYeHHHIX'b YIEHOBL MapiaMeHTa ¥ T. M.) ¥ TpebyloTs: CHe-
uiansHaro pascMoTpbHis.

Bopeba za ocywecTrierie BehbXb 8TUXb [2PEYHCIIEHHHXD CYOBEKTHE-
HEIXB OYONMYHEXE MPaBs BB PA3NA4YHON HMXb KOMEMHALIM SBIIFETCH COREp-
WaHieM® BChXB DEBONIOLIH, BCEr0 HMCTOPHYECKAro rporpecca. PakTHuecKaro
ocylecTBileHis BChXb STHXD NpaB® NONHOCTLI HCTOPid uenoBbyecTsa He
3HAETE HH BL CBOEMb [POIINOMB, HH BL CBOEMEL HACTOSLIEME,—OHO BCE
elne sABNSeTCs 3amadyed Oynymwaro. Ho TopxecTEeHHoe MpPoOBO3MallieHie
MHOTMXE® H3b ®THXDL NPaBb M HacTHHUHLIS [ONBITKM HWXb OCYHIECTBIEHid
OB HEOLHOKPATHO.

Mei He cTaHeMb BfaBaTbCs Bb M3NOKEHie TOT0, KaKb M MOOE BIis-
HieMB Yero NpoBO3rNalllanick Bbh DasdHoe BPeMs Bb Da3/MYHEIXbB CTPAHAX®,
TaK'b HasHBaeMHSs, CYOBEKTUBHHIS NYONHWYHEISA [PaBa; KAKY DOIMb WIpaiu
3rbch PENMTiOzHEISA IBHXKEHISR; pedopMalioHHBIH NEPIOAS; yUeHIe aHTTHACKHYE
, YDAaBHHTENeH “ —IeBennepoBb M [BHKEHie ,HEe3aBHCHMUERD “—HUHIETIEeHIeH-
TOBB; €CTECTBEHHO-MpaBoBas ukona ¥ Oopwba 32 HE3aBHCHMOCTb aHrmil-
CKUXB KONOHI# BL AMepuKb:: nodeMy WMeHHO BB AHIHIW W €5  KOJOHIAX®
TOJy4YUI0 BHEPBLIE TaKoe MPaKTHHECKOE 3HaueHie ydeHie 00k M3HAYANLHBIXD
npaBaxb JTHYHOCTH; KaKylo POk CHI'PANo TYyTh cnaboe BhigHie puMcKare npasa
Ha lopupndeckis Bos33pbria anrnifickaro Hapoma W Apyria ofCTOSTENBCTBA;
xaxoe BooOumie MMbers 3HadeHie (QaKTH MPOBOSINALIEHIA TPABSL MHYHOCTH
L0 CO3faHisa yupexpeHid, rapanTHpylOLINXL W HEOOXONUMBIXB ATIS OCyle-
CTBNIEHI ®THXb [paBb (Kakb 3TO cioyuunock Bo Ppannin Bs Yupemwrens-
nomt HauiowansHoms Cobpanin und, BB [epmanin Bo PpaskdypTckoMs
HanionansHoMs Co6paHin) nnu, HaoGopoTs, QakTh CO3MAaHIA CoOTBETCTRYIO-
IUXB VYIPEXIEHIH [0 TOp:KEeCTBEHHAro NpOoBO3MIAIIEHIT ,IeKiapaiin®
npass (Kaks 3To MMbro MBCTO Bb aMEPHMKAHCKHMX'h KONOHISXD BB AHMIHK
Bb 1776 rony) mnsg mposeneHis sto# |, Hexnapauin® BB wusub. He Bna-
Basick BB pascMoTphrie Bchx: 8THXDL, 6E3CNOPHO HHTEPECHBIXBL H 4YpEes-
BLUAMHO BaWHHXDL, KOHEUHO, INA MONHOTH J Haumero pascMorpbuia Bo-
OpOCORL K OTChUIas MHTepecylluMxcs Kb Hebornbuiol MoHorpadiu I'. Ienmu-
Heka ,Jllexnapauis npas®k 4enorbrka u rpampmanuna“ (HMap. ,Butniotexu
ona camoo0pazoBaHis®),—wMul orpaHuyumcs 3nbck BB KayecTBh Kakb O
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obmaro yreepxieHis Tonbxo crbgyiowuvs: Hcropis uenopbuecTea ectTs
UCTOpisl pacliHUpeHis opUIHYeCKaro NpPH3HaHiA cBO6OALI NHYHOCTH MMM, TaKb
HA3HBAEMBIXE, CYOBEKTHUBHEIXE NyONMMYHHXEL €7 Mpaeb; HCTOpis uenosbue-
CTBa €CTh BB TO K€ BDPEMHA [OCTOSIHHOE MpubIMMKeHie Kb (HaKTHUECKOH
peanusanin ®ToH cBOOONE; NpH 3TOMB, Kakb MPOBO3rNAlleHie pacIldpeH-
HAro KaTtarora Npasb IHYHOCTH, Takb H - aKTHYeCKas UXh Deanusalis.
BEIDAMANUCh HPEMJE BCEro Bh TOMB, YTO HpaBa, ObIBIIA paHbilie OTYYyX-
NaeMEIMK, NPH3HABANIMCL HEOTUYHAAEMEIME NPAROME JIMYHOCTH, a Be3ynepi-
HOE BTOpXEHIe W CaMOBONLHOE DACIOpsSIKeHie ,chepod BIacTHd W cBobomel,
4y}OH W COOCTBEHHOW,—BBOOMIHCE BB ONpelbleHH:T DaMKM, PpaBHOOTpa-
HMYKBABLIS, KAKD OE3rpaHHYHOCTL BJIACTH, TAKb W CBOOOLY NMHUYHAro npo-
HW3Bona: roBops croBamMu @. Jlaccans: ,pacwupeHic upen cBoGopbl, BB
KOHUIE KOHLOBB, LOMKHO HEM30ENHO BECTH KB TOMY, YTO MHICIIMMAS MPEKAE
BB KauecTeh oTuHyxnaeMmMo# 4HacTe uenopbyeckoH cBOOOMBL... HOMXHA
HEnpepHBHO... obpamartscd B: cBoBony HeoTuyxpgaeMyn” ).

[TepeyeHb TaKHWXE ,HEOTHYKOAEMBIXL® CBOGONL HIM TIPABEL U COCTaB-
NHeTE comepwadie Beako# , dexmapauin npass®. Cr konna XVIII Bkra
MEPEYEHb TaKHXB , HEOTUYKIAEMBIXE", , HENPHUKOCHOBEHHLIXL" MIH ,TapaH-
THPOBAHHEIXR Mpash MOYTH HEHM3MBHHO BXOIHTE BO BCSKYK HOBYIO KOH-
CTHUTYLII0, HE33aBHCHUMO OTH TOrO, HBIISIETCA JIH OHA BhL pesynsTarTh nobbno-
HOCHOH DEeBCMIOLM HIH BEHYXIEHHArO ,OKTpoMpoBaHin®, Ve Ha® 2TOro
OIIHOTO SICHO, 4To caMa [exnapauiss WM ONHO NpOBO3ITIalleHie HeoTYyXnae-
MOCTH TpPaRb HE MOTLYyTH CIYKHTHL NOCTATOUYHO MPOYHOM rapaHTied nrbicTBH-
TENBHATO BONNOWEHIS BB MH3Hb 3TUXE® Npasb. Ho ecnu clipaBemn#Bo Halle
yTBEpKJeHie, 4TO NmpencTasNeHie o npask crnocofHO MOPORMTH BL
HHBIXE CIy4asxb (QaKTB OCYHIECTBIEHIS W [NOCTHXeHis npasa (Cp. BHIIE
ctp. 40),—To BB OIMHAKOBOH CTENEHH HENpPaBWIEHO Guino 0w mpeHebpe-
raTe ¥ Bb JaHHOME ciydak BcEMB TBMB, u4To CIOYKHUTL Kb [POSACHEHID
»TIPENCTABNIEHIA® O HEOTHYXKOAEeMHXBH TMpaBaxb JIMYHOCTH M YTO MOXETE
TEMB CaMBIML CHOCOGCTBOBATE,—EC/AH M He HEMOCPELCTBEHHO MOPOLHTE,—
NPOBENEHI 3TOH , HEOTYYKIAEMOCTH" BB XKM3Hb.

Bt sTOMB cMBCTE COLMIANACTHYECKasl MOJHTHKA OpaBa He uMbers
OCHOBaHIHM OTKa3LIBATECH OTE (OPMANLHAT'O NPOBO3TNANIEHIA ,HEOTHYHIAE-
MeiMu® TBx® npase unM ceobonb, 3aBoeBaHie M OCYLIECTBIIEHIE KOTOPHIXB
ABNAETCA TAKMMB e DeanbHBMEB COJEDPKAHIEMT COBPEMEHHOH pPEROIIOLIH
Bb PocciM, KakHMB SBIANHCL OHM M Bh IPOUNTHXE DPEBONMOUIAXE BB OpY-
I'MXB CTPaHaxb. )

W ecnu BB mpolunoMs, Bb TeYEHie APYTMXDb PEBONIOLIOHHBIXEB MNepio-
JOBB JHYHOCTL HOOMBanach,—a HYaCcTHUYHO W TOOHNack—TIpU3HAHIA 3a HEW
CYOBEKTHBHBIXD NMYyONUYHHXD NPaBt NPEHMYIIECTBEHHO IEPBOH U TPEThHEH
Kateropiu (ecnu cmbpomate xnaccudurauin lennmunexa), To 3anayei HacTOS-
Iaro peBONMOLioHHArc nepiona SIBNAETCH NOOHThCH MpPUSHAHIA CYOHLEKTHB-
HHIXb 1IPaBb W BTOPOH KaTeropid. Ecnv B OpoiinoMb BB KaTanork He-

1), System der ervorbenen Rechte®. 8. 223.



OTHYMAEMBIXD, HENPUKOCHOBEHHEIX'b, OCHOBHBIXE WM TapaHTHPOBAHHEIXE
NpaBRb BKILOYANM TONBKO, TAKb Ha3bIBaeMbd, rpawfiaHckia csobomsl ') #
Bb eme Gombe ypb3aHHOMD BUpbk, TAKb HAZHBAEMBIA MONHWTHYECKis mpasa
Bb TBCHOMB cMHCTTH cloBa %), TO BB COBDPEMEHHBIH KATAJIOrb HEOTYYKAAES-
MBIXD OpaBRDb uYenorbka coliamMCTHYECKOe CO3HaHie BHECHO OpaBo Ha Cylue-
cTBOBaHie. BTo MpaBo Ha CYLIECTBOBAHIe,—KaK®: CIPABEUIMBO TOBOPUTEH
AHToHB MeHreps BB cBoell mocmepTHO# ,,Hapognon [Tonutur:",—sengercs
ocHoBaHieMB Haubonmbe BaxHOU M3b Bchxb Thxs (OpMB, Bb KOTODHXD
NPOSIBNAETCS COLIaJIMCTHYSCKOE MipoBO33phHie, pasBMBIIEECS Bb MHOTOpas-
TUYHBIXE, MOPOK CHIILHO OTKNOHSWIIMXCS HamnpasieHisxs *). M ecnu Bck
cBoOOIb!, NPOBOSITIALIEHHLIS NPENLLYIIUMK DPEBONIOLIAMH, ,,BOWITH BhL KaTa-
TOT'b HEKNaPHPOBAHHBIXD NPAaBb,—I0 YTBEPKIEHilo lennuHeka.—KaKD aH-
THTE33a NpeiHAyllarc CTposi, Kakh OTpHUAHIie CYNIeCTBOBaBILIMXDL [.O TOTO
orpasMyeHii® %), To sajaveil COBPEMEHHO¥ pEBOJIOLIM SABAAETCH [POBO3-
rnauedie Thxb cyObeKTHBHEIXD NYOMHYHBEIXE NPaBh, CYUIECTBO KOTOPHIXE,—
M0 €ro Ke—BEIPAXEHII0, COCTOHT: Bb NMONOXUTENBHOMD ABHCTBIH
TUYHOCTH, ,Bb CHOCOBHOCTH €59 B CBOEM'B HHTEpECh mpH-
BECTH BB JBHXEHIie Becb NpaBoONOpaAnoKBY %), U KOTOpHIS
3aHMMaloTh LEeHTpanbHoe MBCTO Ccpefgd IpPYyrMxb CyOBEKTHBHHXE MyBIIHY-
HBIX'B MPaBb.

Mamo Toro, 3afgayel COBPEMEHHOH DEBOJIOLIM SBISETCS yCTaHOBIEHIe
f6ombe ThcHO# cBA3KM M mocnbIOBATENEHOCTH MeXny abCTpakTHHME [Ipo-
BO3rNAlIEHIEM® W KOHKDPETHOM peanusalied Bcd x1B Boobme CcybLexTHB-
HBIXB MYB6NMHUHBIXD NPaBh. M D0TOMY WMEHHO B'b HACTOAILEE BPEMS, KOTAZ CTAN0
MQYTH IOPHAWHECKOH aKCIoMON yTBEPHIEHIe, HTO BCAKIM, KTO CTPEMHUTCS KB IIPABY,
Kb cBobonb, HeMsbhHO NOMKEHD CTPEMHTHECS U Kb Bractu %), uto ,cy6n-
eKTUBHOE NyOIHYHOE [paBo I[OKOWTCS He Ha [O3BONMTENbHHXDL (erlauben-
den), a MCKIIOYUTENLEHO Ha BIAcTh Npencraensioumxs (machtverleichenden)
NpaBoOBLIXE HOpMaxs™ 7), BHIIBUTAeTCA HEoBX0OMMOCTL M BCAKYIO ,I'pa-
KIOAHCKY0 cBobomy™ H BCsSKOe ,[IONWTHYECKOE TIpaBo TaKb CBS3aThk Ch
cyOBEKTOMTL 8TOH CBOOOIE MM [paBa, uTOOH 332 HUMB He TOJLKO Obma
Npy3HaHa BL TAKOH e (QopMb M BHNacTb OCYLIECTBHTL CBOE TPaBO, BL Ka-
KOH NpPENocCTaBIEHO M caMoe NpaBo, a 4Tobbl 0HEB Bb LBHCTBUTENLHOCTH

1) Taks, nanp., Benuxas Ppauu. Pesomouis He nNpOBO3IMACHIA NaMe, KaKb H3-
BbCcTHO, TIpaBa accouiauit mmu ceBofoibl COI30BE; Malo Toro, nexperoms 14 iwds 1791 .
Har. Yupen. Co6oauie onpepnbnesno sanperuno sch padousie cowossl ¥ accouiadin.

*) HocraTouHo ymoManyts xoTa Obl 0 TOMB, 4To Bo BCe# Emponh, HecmoTps Ha
HEONHOKPATHOE M pa3Hoobpa3sHoe NPOBO3rNaUIeHie BCEOSIIHOCTH U PaBEHCTBA WaBHpPATENb-
HAro mpaea, HUrDE (3a ucknwuediemb PHHNSHAIM) He ObiBany NpoBOsINAlleHEl W3BHpa-
TEenbHLIS NPaBA KEHLHHD,

# Anton Menger. ,Volkspolitik“. 1906.

1) ,System der subjectiven dffentlichen Rechte“ S. 90.

#) Tamp xe crp. 48.

%) Cp. y A. Mesrepa ,,\/olkspohtlk 22% HapONHBIE MAaCChl TOTKHLI CTPEMHTECH
HE TONLKO KB cBOGomk, HO ¥ KB BmacTH®

M Cu, y G. lellinek: LSystem der subjectiven &ffentlichen Rechte® -8, 49.
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OCYIWIECTBUNE CBOE TMpaBc, NpUTssasd BB cooTeBTCTBylomed wmbepbk ¥ Ha
BIIACTE, ¥ 4YTOBB OHB IbicTEMTEnbHO o6napgan®s 3TOH BRACThI ANS OCy-
L{eCTRIIEHIS CBOEro npasa.

W ecnu orpaxnenie coepsl cBoBOAbI NMHYHOCTH OTH BMBIUATENLCTEA
YYKEPONHOW CUINH ABASETCH HE TONBKO PaBHOUBHHEIME yUacTilo MHYHOCTH
Bb [DPOABJIEHISX® B8TOM BRAcTH, T. €. TPaXNaHCKi® CBOGONEl HE TONBKO
MIPHPABHUBAKTCS [0 CBOEMY 3HauyeHllo Kb [IONWTHYECKUMB MpaBaMb, HO
ofa BHAa NpaBb B3aHMHO OOYCHNOBIXBAKTL IPYrbL APYra,—TO, Cb [PYyro
CTOPOHE!, HEraTHBHHA cBoGomsl (cBobofnl 0TH 4ero HHOYmL), ABNALTCA Bb
TAKOH e CTENeHW y crnoBieM® Ins HONyUWeHis NHYHOCTH Kb (axTHye-
CKOMY TIOJIb30BAHI0 MONOXUTENbHEMH NpaBaMu (IpaBaMH Ha 470 HHOYIB),
Bb KaKOH yyacTie Bo BNacTM BB IIMPOKOMEL cMulcnh @eToro cmoea, (T. e,
Bo BCchXB BUEax® M (OpMax® BIACTH, KacCalOWEHCHT TMOMHTHYECKHXD, SKO-
HOMHYECKHRD, KYNLTYPHBIXE U BCBXB NOpPOYMXD Ccynedb CTPaHbl) SABNAETCS
rapaHTiel ghHACTBUTENBHATO OCYIIECTBIEHis camol cBobonwt oTBH BMEB-
ATENLCTEA YYKEPOLHOH CHNEl Bb XM3HL aBTOHOMHON NUYHOCTH WIIH caMo-
YHIPaBmsioarocss Hapofa.

Besikas cBofona M BCAKOE TPaBO NMHYHOCTH Bb OLMHAKOBOH CTENEeHH
MpejnonaraoTs M opUIUYeckoe NpuaHaHie, W dakTHYecKylo peamnusauio.
He Bynyum peanwayeMo,—IMpaBo OTMHPAETH; He GyAy4d MPH3HAHO,— NPABO
He cymectsyeTh. CBfA3EBAs OCyLIecTBIEHie TpaBa cb HEOGXOOMMOCTLIO
OPUOMYECKATO €ro MpH3HaHis W OpHAHYECKoe TIpH3HaHie Cb HeoOXOoINHMO-
CTbI0 aKTHBHANO MpPOSBTIEHis NOCTUTHyTaro npasa,—6opkba 3a mparo cTa-
HoBHUTCA 6Gopwboil 22 BnacTe W BL Gopsbh 32 BnacTe Bomnowmaetcs Gopsba
3a mnpaso. Beskas csofofa NUYHOCTH MOXETH OLITE YCTAHOBNEHA TONBKO
ypess NpuUsHaHie cooTBBTCTBYWINAro npasa NMUHHOCTH, BCAKOE MpaBo JHu-
HOCTH MOMETH OHTh FapaHTHPOBAHO TONBKO HPE3D NOCTHXKEHIE JIMYHOCTHLIO
COOTBBTCTByOUIEH BNAacTH .M Hpe3h MpOABJeHie el 3TOH BrnacTH, u60, KaKb
cxasaHo 6mITI0 yXe BHIle, mpaBo 6e3nb BIacTH MepTBO €CTh.

[NosToMy mpH npoBoarnalleHid xakoro 6sl To HW ObUIO mNpaBa HEo6-
XOfMMa HaNMYHOCTL TAKHXDL YCHOBIH, MPHM KOTOPHXB CYOLEKTH NpapRa OCy-
INECTBUIL OBl CBOK BNACTh, UMBNE OLl Kb TOMY M BO3MOXHOCTE M MO-
6yxunenie. O6obuiecTBieHie mpaBa,—a ero W crasuTb cebb 3amaded colia-
JNIMCTHYECKAs TIONWTHKA MpaBa,—IpeAnonaraeTst obobmecTeneHie BIaCTH, M
TO, W Ipyroe BMbcThE—@dakTH4eCKyl0 BO3MOXHOCTL M IhicTBUTENBHOE
WenaHie peajl30BaTk KaKb CBOE MPaBo, TaKb W CBOK BIACTh.

lNops TakuMbs yriaoMb 3pbhHig scHbe BricTymaeTh ofilee zHadeHie
BTOPOH KaTeropin cyOmeKTHBHBIXL MyONHUHLIXG MpPaRb ¥ NpaBa Ha Cy-
mecTBOBaHIe BBL 0CO0BEHHOCTH; NOAL ITUMB HE YIJIOMB 2pbHig
6onbe oTuUETNUBON NpPENCTABNSETCH CaMas BO3MOXHOCTE DealH3auin H
M BCHE X B CYOBEKRTHUBHBIXE NyONMUHBIXE NpaBb Boobiue.

Benuxoe 3HadeHie NpaBa Ha CYLIECTBOBaHie COCTOHTH BB TOMDB, 4TO
HMMEHHO ®TO Mpapo, OyLy4H TPOBO3ITIALIEHO, KaKk HEOTHEMIIEMOE H HEOT-
YYHOAEMOE OCHOBHOE TIPaBO KaXJoH THYHOCTH, SBISETCH CAMBIMB CHITh-
HEIMB. CTHMYJIOMB M IO CBOEH JKTYYECTH, W [0 CBOEH [OCTYNHOCTH Anis
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COSHaHig I'poMajHaro GONbLIHMHCTBA JTHYHOCTEH, 01 60pwOBl 32 HAPOJHY®
BNacTs, LIS yAep®ania 3To# BmacTd nocnk 3aBoeBaHig €A W INF  HOBOH
fopebrl 3a HOBHIA TIpaBa.

HMmenHo ®To mpaBo, OyOydx CBS3aHO Ck COOTRBTCTByHOWEH BIACTHIO,
He BCTPRTHTH OpensTcTBi BB QaxTh OTCYTCTBIS WenaHii co CTODPOHLI
CyOBEKTORD STOFO NpaBa BOCTIONLIOBATHCS WML, PEANM30BaThL €ro, NpH-
BECTU Bb [BHXEHie BECh NPABONOPANOK: IJis YIACOBISTBOPEHIS CBOHXE MPAaBD.
DTo npaBo CAWIIKOMD MOIYIIECTBEHHO, KODHH €ro CHIMMIKOME TyBoKo 3a-
MO¥EHHE BB Opupond vemorbka Ams Toro, 4Tofbl OHB HE BOCHONL3OBAJICH
ThMK TIonaMu, KOTOPHIE OHO MOXETE NPHHECTH, YTOOH OHB HHAHQHEDPEH-
TH3Ma NK panu, Mo LOOGPOBONLHOMY NM CBOEMY ABCEHTEH3MY, MIH HeMy Hu-
Oyne euie, He NPUHAND y4YacTis Bb TOH BIACTH, KOTOpasl PETYIHMPYeTEH 3TO
npaso 1),

W ecnu obobiecTBnenie BracTH npennonaracTes 0606IIeCTRIEHIEME
acqKaro npasa, TO 0606uiecTBieHie MMEHHO paBa Ha CYMECTBOBAaHIE CKO-
pBe Bcero ¢akTHYecKH CHOCOGHO peanH30BaThk 3TO 0006LIECTBIEHIe BIACTH
¥ TapaHTHpoOBaTb COXpaHeHie es Bb obobuwecTBrneHHoMb BB W BBH Oyay-
MEeMB.

Otciona ¢b ToYKH 3phHiA coUiaNMCTHYECKOH NONUTHKH TIpaBa onpenb-
JISETCS W 3HaveHie MpaBa Ha CYyU[eCTBOBaHie, paBHO Kak®b W BCchX® OPYruxsh
[NpaE®., KOTOPHLIA 3aKNIOYATh BB cebh Mmu TheHEIME 00pasoMb CBI3aHbB
Ch TOJIOMUTENLHBIME MPUTABAHIEM b, Ch MHUBEIME HHTEPECOMDB H aKTHBHEIMb
nbicTEieMs Ccy6bexTa NaHHAro mpaga, NPoARNSOWATO ,chepy CBOEH BIacTH
u cBobome“ BB peanmu3alid 3TOTO CBOEro MpaBa HapAmy cb HewabhxHoH
peanusaliefl Bb TO e BPEMT M ADYIMXB CYOBEKTMBHHIXL NYOIMYHBIXD
Mpaeb,

Byny4n sxoHomuuyecku Haubombe ThCHO CBA3aHHLIMB Cbh HMHTEPECaAMH
IIMPOKHXE TPYAOBHIXB MAacCh, Ha 3aLIUTY KOHMXB M BEICTYHAETH COLIATMCTH-
YecKas MNONWUTHKA MpaBa, — OyNyduM NcUxoJorHyYecky Haumbonbe CHUITBHEMB
CTUMYNOMD [IJIST aKTUBHBIXDB ABHCTBIY HAPOOHHXE MacCh: BYOYYH JOTHYECKH
Haubombe NOCTYMHEIML BB CMBICTE NpOsicHeHis couianWMcTHYecKaro IpaBo-
co3naHis; Oynydu (aKTHY9eCKM, KaKbh NPENATCTBIE Kb BHIPOXAEHIO H B~
MKUpaHiio, HEOOXONUMEIME YCNOBieME® RambHEBFIAare nporpecca; OyAydH, Ha-
KOHEUs, BNEMEHTAPHHIME TpeboBaHieMt BcedeNnoBhyYeckoi MoOpanu,—Ipaso
Ha CyHIecTBEOBaHie NMONHTHYECKH sBJsfeTcs ThMb HOBHMB CYyOBEKTHBHHIMD
nyOaMYHEIME PaBOMB, MCXOMS H3B KOTOPAro, M NPHXOIS Kb KOTODOMY,—
coBpeMeHHas ColianucTHHYecKas MONMTHKa 1Ipasa [o/DKHA CKasaTh: peajidsalis

1) Dro coobpaxenie TOro e CamMaro CBONCTBa, KOTOPOE 33CTABMANO BB CBOE
spema H. I', YepHBIIEBCKArO BBICTYNHTEL Ha 3alIHTY OOIIHHH CO chBAyiouled apryMes-
tauieit: ,lpu obumyHOMD BRagBHIM YyCTPONCTBO CaMOH BaXHOW HACTH 3KOHOMHYECKATO
BHITA Ka)XOaro YaCTHAro NHUE NpAMBIMGL 06pa3oMb CBASAHO Ch ero yHacTiemMs BB Ibnaxs
obuecTsa; philenis cblECTBA 3aBHCATH OTH €r0 yHacTid; OHb MOXETH HMBTH BCE TO
BnigHic H4 HUXB, KOTOPOE BOCTYMHO €ro cmocobHOCTAM® W cun'h XapakTepa; HE y4YacTBO-
BaThk BL OOLIECT BEHHBIXE ABNax® CO BCEI BO3MOMKHOIO ANS M0 ITMYHOCTH SHEPrieln HENb-
23 eMy, MOTOMY 4TO Chb HUMH CBS3aHb OWYEeHB BamHbIH &HuHEM wMoTepecs'. - TTonHoe
Co6panie Coumnenit H, I'. Hepummescxaro Hag. 1906 ropa 1. IV ctp. 457.
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3TOrG Npasa ecTh 3sajaua pesonouin XX Bbrka, W pycckas pesemouim
nubo nobLauTs, NPOBO3rNACHBL ero, JKWOo BoBce He MOGBIUTS.

Tertium non datur! Tperkeil BosMoxHOCTH HBTB...

Ho, ckaxyTs, mnoxany#, HaMmb:

»Wer kann was Dummes, wer was Kluges denken
Das nicht die Vorwelt schon gedacht*?.. 1)

W pbiicteurensuo, Bhab ewe JliopoBaks XVI ycramu Tiopro B Hex-

peraxb, MOABWBLIMXCH 6-To Geepans 1776 rona, sagensanms, 4To , Mbl 06s-
3aHbl 06e3ne4YnTh BCBMB HallMMb MOANAHHHIM®E TOJTHOE M HeOorpaHHYeHHoEe
MoJib30BaHie WXL MpaBaMH; Bb OCODEHHOCTH 06s3aHul Mbl ofe3nedyMTh 3Ty
oXpaHy TOMY Kjlaccy Iioled, KOTOPHIH He o6nafaeTs HHKaKHMB HMYLIEGT-
BOMB, KpoMmb cBoero Tpyda M CBOEro MpHIeXaHis, W KOTOpHH uMbBeThb
BCBACTBie ®Toro ThMb Gonblie mMoTpefHOCTH W MpaBa YepnaTbk BL  [10M7-
HOMB 06beMb H3aB 2TOTO CBOEro efHHCTBEHHATO HCTOYHUKA CYLECTROBaHIN" ...
Bbnoe W xoncTutyuis 1789 roma, u sHaMeHuTas KoHcTHMTyuis 1793 roma
06b mpusHAIOTE NpaBO Ha CYMECTBOBaHie; mepsBasi AEKPETOM® O TOMB, YTO
,HeoBXomuMo yupexpenie Bceoblueil oOMECTBEHHON MOMOIM Bb UWBIAXD
BOCIHTAHIA NOKUHYTHXE IbTel, NMONNEpKaHisd HEUMYLIHX'b, JNHIUEHHLIXH BO3-
MOxHOCTH paboTaTs, W NOCTaBneHis paBoTe! 3LOPOBLIML HEMMYLIMME, KOTO-
pHIE He MOTryT® HaliTu cebb paboTh"; a BTOpas CBOMME 3adBIEHIeMS BL BBEJE-
HiM KB KoOHCTHTyUin: ,,O6mecTseHHas MOMOLL &CTh OBIIECTBEHHAS 00d3aH-
HocTe. OBIIECTBO [OCTABISETH: HECYACTHLIME TPAWAAHAME COLEpXKaHie HiIH
TEMB, 4TO OHO HAaeTh HMBb paboTy, WM Xe ThMB, 4TO HEeCHocOoBHEMB Kb
TpyAy oHo obeaneydBaeTh CPENCTBa K'b cyllecTBoBanii“... Bboe u Mapats,
obbgEngBUIii NpaBo Ha CYLECTBOBaHIe MEepBHIMEL I[IpaBOMb 4Henobbra, M
®ypre, u [lpynons, u Bnawuku, u Bapbecs, n dnokons, u Eerenii Cuo, u
Jleppio' Ponneus, v Smuns [ewaHens, ¥ MHOTIE Apyrie, BenMkie ¥ Manblie
BOMIM M QObBSITENH KPYMHHIXB MNEPEBOPOTOBDL [POBO3MNallany 3T0 [paso,
naxe ubnoe BpeMeHHOe mpaBUTENLCTBo 25 debpans 1848 roga npusHano
Bo $panuiv npaBo Ha TPyLh, Kakk (opMy INpaBa Ha CyllecTBOBaHie...
Hrakb, 0 KaKoM®b ¥e TyTh ,HOBOMB® ,cy6BeKTHBHOMD nybnuyHoMs mpabb
rOBOpHTE... He crapast i 3To Toryika nullb HA HOBBEIM Jalb?...
‘ Besikin, ¥TO ckazams 6H Takb HIH Bb KOMB 3apPOAMIIHCE Obl  Taxis
coMubHisg, cxazans 6ul TBMB caMeiMb Gonblie, whMB myMaeTcs, xoThib Gl
CKa3aTh M BO BCAKOMB cnyya® nepement 6bl CpaHMLbBl 3L0POBAare KpPMTH-
uu3Ma, Bpancs 6bl BbL OE3NNOAHBIA BHYTPEHHO NPOTHBOPEYMBLIH ACHO-
CTHULH3MD,..

Bea ucTopisi mpoumnare M BCAKOE NPOBO3IVIAlLEHi€ npaBa Ha Cyle-
CTBOBaHie MNM NpaBa Ha TPyAb BL OTHBNLHOCTH, ECNMM XOTh CKONLKO HH-
Oynb MPUCMOTPBTLECH KB HHMB BO BCEH COBOKYNMHOCTH ThX®b YCNOBi#, npH
KOTOPLIX® NPOBO3TNAllAN0Ch 3TO NPaBoO, HACTONLKO OTIMYHBl OTHL  YCHOBIH

1) ,Kro momers rnynoe, KTo yMHOe—MpPHAYMATE,
Hero-6ar mMips y¥MB L0 TOro He 3Han®s®



coBpeMesHocTH BooOIe W pocciiickod NbHUCTBUTENEHOCTH Bb:  0COBEHHOCTH,
410 ¢ TowpecTeb unu o Bonbe Mnu Menbe GNMU3KOMB COBMAfeHiH coBpe-
MEHHOHM Jexrnapallid npaBa Ha CyllecTBOBaHie Chb TAKOBOH e Bb TMpPOLINOMb,
TOBODHUTE MHOIO HE TTPHXOIOHTCH.

MuHys aHanusb BCel MCTODUYECKOH 0OCTAHOBKM, NPH KOTODOH HMMEIIO
MbCTO OPOBO3MNIAlleHie 3TOro MpaBa Bb NPOUNIOMB, TONBKO ANS HIMIOCTPa-
Uiy HEeBHIEPMAHHOCTH M HENpPONYMaHHOCTH BTOro TpefoBaHis maxe co CTO-
poHE ThXB, KTO €ro 3allullanb, Mbl HAOMHHM® 30Echk TombKo HBKOTOPHE,
Haubonbe XapakTepHbie Bb STOMDL OTHOWeHin dakThl. HaniodansHoe Yupe-
nutensHoe CobpaHie, mpoBosrnaulas CTONb TyMaHHo cnaboe mopobie mpapa
Ha CyLIeCTBOBaHi¢, 04EHb HEJBYCMBICIIEHHO B'b TOXE BPEMsi BEIPAXAano CBOE
oTHOLIEHie KB MpaBy CcoOCTBEHHOCTH, BKIIOYAas €ro BEL CTaTbh 2-0ff cBoel
yJeknapaiiv® Hapany cb ,,CBO6G0NOH, 6E30MacHOCTLIO W COMPOTHBIEHIEMb
rHETY® BB HMCIO ,EeCTECTBEHHEIXD> W HEOTBEMIEMHIXB [paBb uenosbka“,
a BB CT. 17-0#, HasblBasd ero NnpaBOME ,HEHADYHIHMEIMB W CBALIEHHBIMb .
Hauionanbue#t KOHBEHTSD, NpPOBO3ITAINAS CBOK ,CBSLIEHHYID 00S3aHHOCT: "
(cp. BHIIIE) HA3HBAETDL TpaxnaHb, OCYLIECTBIAOIUMXEL CBoe ,TpaBo“ Ha
cylLlecTBORaHIe,— ,HecyacTHEIMU . UMnu cronbs yacTelfi QakTsh, HTO 3aliu-
LmaBllie 3TO NpaBo HE OBUIM He TONBKO COLIANMCTAMM, HO Ldxe pecnybnu-
KaHlaMy, JEeMOKPaTaMM, YMyOPSsch BDL JIWYHOM TICHXONOrid coBMBIATH
couianvcTHyeckoe TpebGoBaHie NpaBa Ha CyLIECTBOBAHiE Cb UIOBHHHUCTHYE-
CKMMM TpefpascylKaMy BOHMHCTBYWIIATO MaTpioTH3Ma, MEpexoidiare Bhb
MMrepianuaMe H mMpod. ')

Ho w® demy roBopuTh 08B 3TUXE hakTaxs? [oCTATOYHO CKA3aTh, 4TO
M JAJTA COLIaJMCTHYECKaro CO3HaHiA NpaBo Ha CYLIECTBOBAaHie €lle He TaKb
IAaEHO [OYMTAJNIOCE 3a mpaBo ,0ypKyasHoe“, 3a CTpeMJieHie NpPOBO3rJIaLle-
HieMb B3TOrO NpaBa MOCTaBUTh CHOBECHHS TIPENOHHEl  CBOBONHOMY IIECTRID
BCEMPEBO3MOranLlaro KanWTanausMa,—caMas Xe pealusallis ®Toro npasa
KBaNMpUIUPOBaNacs, Kaks ,MOKYUIEHIE Cb HETOOHLIMH CPENCTBAMHY Ha Mo-
BOPOTHL BB 0OpaTHYI0 CTOPOHY KOMeca HCTOpiH... Bblb enje He Takb HaBHO
naxe INepBOYYMTENIAMH colianmnama TpebosaHie ymeHblueHis pabodaro p1HS
NpH3HABAJIOCE PEAKUIOHHEIML, 4 MMHMUMYME 3apaboTHOHN nnaTH, cTpaxoBaHie
oTs OespaboTHLE], NpPaBo Kax#aro rpaxgaHHHa Ha 3eMIII0 M OpOY. KOH-
KPeTHBIA (opMe o6Imiaro mpaBa Ha CyLlecTBOBaHie,—ele U Temepk He
BXOASTH BB NPOrpaMMbl MHOTHXB COLiaANHMCTHYECKHMX® NapTid M,—4YTO OcOo-
GeHHO, KOHEYHO, NOMKHO GHITE OTMEBYEHO,~—Bb TporpaMMy poccifickoi
Couians-demokpartnueckoit Pafouen [lapriu.

Mel ciazanu: ,emle He Taks AaBHO®... W T. [., T. € MB BHIPA3HIH,
yro ®To 6HNO BB nNpowmoMs Mu umbeMb TpaBo 9To CKa3aTh
NOTOMY, YTO BB HACTOsIIEE BPEMS NPABO HA CYLIECTBOBaHIie, KaKb COLIalIH-
CTHYECcKOoe TpeboBaHie, TPU3HAHO BHICLIUMB U ABTOPUTETHEHUIIMMD yUpeX-

') Cp. Hanp., zapaxrepucTeKy Bapbeca y opwa Bekna: ,Hcropia pecnySnu-
‘KaHCKoR naprin Bo Ppanuin cw 1814 no 1870 ropn“—MWan Cxpumysra. Crp. 334.
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eHieMD LIS COLIalMCTOBL BChXb CTPaHb, HHTEPHAUIOHANBHBIMEL COLiaNH-
CTHYECKWMB KOHI'PECCOMb.

Euwe Bb 1900 rony mMemayHapopHLIM COUianmWCTHYECKIH KOHIpecch Bb
[Mapuxh obszanst paboydx® ,CTPEMHATRCS MJOCTHLHYTH BBENEHiA 35TOo# pe-
bopMEl (ycTaHOBEHIS MMHUMyMa 3apafoTHOW TIIATH) W BHHMCKaTh Kb es
ODOCTHKEHIIo cpeicTBa W OyTH, cooTRBTCTRyOLle KAKDL BKOHOMHHECKHMb W
MPOMBILUTIEHHEIME, TAKE K NONHTHUECKHUME W aMHHHCTPATHBHEIME YCIOBISMB
KaXOOM CTpaHBl; ANl STOrC OHBL PEKOMEHAYETDH Ipexie Bcero NBHCTBOBATH
Ha. TOCYJapCTBEHHHI M OOMIECTBEHHBIA YIPABIIEHIS, KOTOPHS Bh COCTOSAHIM
BBECTH MHMHHMYM®B 3apaboTHOH IaThl, o6S3aTeNbHOM TakXKe M A Npel-
TIPHHHMATENIEH, KOTOPHME OHH CHalTh obuiecTBeHHHs paborsi® ). Emwe
bonke ompernbieHHO ¥ TONMHO BHICKA3aJICs aMCTepiaMckid KoHrpeccs 1904
rofa. [poMaisbiMs  OONLUWMHCTEOMEL, HMbS TpoTHB: cebs  OpennoXeHie
aMepukaHla ['WibKBHMTA, 32 KOTOPOE TrONOCOBAJIM TONBKO aMepHKaHLE U
dpaHLy3bl, nphHsTa ObUla PEe30NioLis OTHOCHTENLHO COLianbHOH MONMUTHKH
¥ CcTpaxobaHis paboduxsb, BE KOTOPOH MEXIy MPOYHMDB CKa3aHO! ...NpH-
HuMas fanbe Bo BHHMazie, YTO KaXKAblH 4enorbKE MMBETEL NpaBo Ha CyIHie-
CTBOBaHie,—a B’b HHTEpecaxs 00IEeCTBa COXPAHUTE Pabodyio CHITY,—HOJKHEI
OHITL CO3[aHbl YYPEM[EHis,, KOTOPLIS MOCTaBATH: Npeabns Hyxwnk pabounxs
W BeI3EIBaeMoil el noteph paGoded cunsl. Bt kamuranucTvueckoMb obmie-
cTeh 3T0 MOXETH ObITh NOCTHCHYTO JIyHIle BCEro NyTeMb AbATenbHaro 3a-
KOHOZIATENbLCTBA 110 CTPpaxoBaHin pabouwxb. Pabouie BehbXx® cTpaH: MOMKHE
nosTomy TpebosaTh, uT0OL GLilM CO3NAHbL yUpexgeHis, Ornarofaps KOTOPHM®b
BO3MOMHO CHNbHbe yMeHblumiucs Ol Doirbanu, yBbBUbs W cayuyad MHEBANWI-
HOCTH; M 4TOOLI CHMIOI0 3aKOHOBL 00% 0653aTeNbHOMDL CTPaxOBakid HME
OLiNO NpepocTaB/IEHC TIPABOBOE MPUTHA3AHIE HA HOCTATOUHHS CPEACTBA Kb
MOANEPHAHII0 MU3HK W BpayebHOH NOMOWM BB ThX: clydyasxb, KOrna OHM,
Grarofapst GonbsHH, HECYACTHEIMEL CHY4aAMb, HWHBANHMIAHOCTH, BO3DPACTY,
6ePEMEHHOCTH, MATEPHHCTBY WM 6espaboTHubh JHIIEHE BO3MOMHOCTH NpH-
TOXHTL cBOW pabouylo cumy” 2).

Taxks 9To, ecnu TpebopaHie mpaBa Ha CyLIECTBOBaHie Bb HacTodAlee

F

1} Internationaler Socialisten-Kongress zn Paris 1900—Berlin 1900 8. 13—14.

%) Internationaler Socialisten-Kongress zu Amsterdam 1904.—Berlin 1904. 8. 15.
DNoxnanunkes KoMuccin, mpemnomupuii aTy pesomouilo, MonskeHOYprs, Mewpy MPOYHME
CKasams: .51 yrsepxnans yMme Ha NapHKCKOMB KOHrpecch, 4To MHUHHMYMDL 3apaboTHOH
MIaTh MOXeTh OHTh BHIOLHEIMB AN paboyaro TONEKO BB TOMB cnydak, ecnE y Hero
ecTb paboTa. Ho He BB 8TOMB TonmbKo cinyuab, a Kakb uenoBbrb, MMbeTs ONDB paBO HA
cymectsosanie” n mambe: ,..Ecnu oTi. Tpe6oBaHia (mepeuncreHHHs BB pesomouin), By-
LYTH OCYLIECTBAEHH, TO Mbl MOLBMHYIHCH HA Warb Gmame kb UBIM 0Be3neYnTH KAWAOMY
yesioBbKy mpaBo Ha MHHUMYMB €ro CywecTBoBaia. A ofezmedeHie cymecTH O-
BaHif KaXapoMy 4YenoBhBKY €cTh MAeajlbHass OCHOBHAas MBCIHBb,
KoTopas HanpasnfaeTs pabodee HBH x enie’.. JamUTHAKS TOH He Peso-
JHolix Ha KoHrpecck BypMb ckasan®: ...,IlpaBo Ha cymecTBOBaHie cormacHo
HaWeMy couianumcTUusec Ko My 8033phruinoumbersd KaXgoH 4e-
noPbK® saToTpeboraHie BHICTABAAEMB ME BB NPOTHEBOM O
MOMHOCTE KanHTanuwcecrHyeckomy od6mectsyh. Cu Tame Xe
crp. 15, 16, 17 u 19. (Kypcres Haws. B. M) ’
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BPEMS, MOMHO €KasaThk, BIONHE pEabUNUTHPOBAHO BEL IMasaxs fame 3a-
{1a0HO-EEPONEHCKH Y nocnbloBaTenell Takb HA3LIBAEMAro Hay4Haro coija-
JIN3MA, MapKCH3Ma TOXB—TO AN Hach, COLiamucToB®b Poccin—He Map-
CHCTOR®,—LEHTPh THANKECTH NepeMbliaeTcs yxe Bb peanuaallilo aToro npaea,
BB pascMoTpbBHie TBXD KOHKPETHBIXD YCHORIH W GopM®, BE KOTOPHX® Npak-
THYECKH—RBO3MOXKHO MPOBECTH MPaBO Ha CYLIECTBOBaHie BB MH3HL,

llpw sToMBb pascMOTPEHIM TMpexne Bcero HeoOXomuMo He JONyCcKaTh
0BEINHOMN OIIMBKH, KOTOPYI LOMYCKAalOTH Eb 3TOMBL cnydyah M KoTopyio BB
npyroMms MBeTh MBI HasBanmyg oW HEGKOH NONMWUTHYECKOHW Tmepcme-
KTHUBH. ).

QOmuubra a3Ta COCTOMTH BB TOMB, 4TO, OLBHHBasg 3HA4YeHie W CMBICTH
Kakoro HuUOyOb TpeGoBaHia WK COBOKYMHOCTH TpeboBaHiii, pascMaTpHBATB
Xt M30NMUPOBAHHO, BHE CBS3U Chb OPYrUMH TpeboBaHigMH ¥ BHB 3aBHCH-
MOCTH OT®H BCBXB Mpouyux’s ycnosii. Brnaromaps Tako# noteph ,TOAUTH-
YECKOH TEepCHeKTHBE“, OJHOCTOPOHHOCTH MIIHM MCKYCCTBEHHOH YIIPOIIEH-
HOCTM MeTopma paacMoTpbHis, rbmocTHas mnporpaMMa TPENCTaBISETCHS Bb
MCKPHUBNEHHOMS BUIE, ofgHobGoro#, a otgbneHoe TpeGoBanie, Oymy4dM BEIX-
BageHO M3%B BCBXB APYTHXb, HEeH3OBKHO COMyTCTBYWLIWXE €EMY,—MOMETH
NMoKasaThcq U0 peakUioHHBIMB, NHO0 TIPOrPECCHBHHIML BB 3aBHCHMOCTH
OTE CYyOBEKTHBHArO ,ycMOTpbHIA“, a He OOLEKTHBHArO 3HAYEHiA BTOro
TpeboraHis.

Orciona BHTEKaeTh HeoOXOOHMMOCTL ¥ TpeboBaHie NpaBo Ha CyLECT-
BOBaHie pa3cMaTpUBaTh HEe W3ONHPOBAHHO, He BHE ThXb, APYrHXb NpaBb
HIH cBOGONE NHUYHOCTH, KOTOpblS MMbBIOTE OHIThH NPOBO3TNALIEHHBIMH OIHO-
BPEMEEHO Cb B®THMB LEHTPaNbHHML MPABOME JIMYHOCTH, HO HMEHHO BB

 CBSI3M, Bb OOLIEH COBOKYMHOCTH Cb JAPYTMMH ,HEOTHYXOAEMBIMH“ NpaBaMy,
6e3b KOTODEIX'B W DaHHOE MpaBo He HMBETL HU 3HAYeHid, HU HaMe CMBICIE.
[TpoBosrnalienie HEOTYYKOAeMAaro npasa coOpaHiil Npy CTCYTCTEIM NpUaHAHIA
HENPUKOCHOBEHHOCTH ITMYHOCTH HacTonbKo e uMbers (unM, Touwbe, ne
uMbeTs) CMBICTs M 3HAYeH|{e, KaKbL M [POBO3INalleHie MNpaBa Ha 3EMI0
KaX[aro TrpaxiaaHWHa TpH OTCYTCTBiM npuaHaHia Bceobujaro mnpasa BB
saBbrLiBaHlM aToM 3eMned. TolbKo BB pPaBHOME YYACTiM BCEXB NUYHOCTEH
M Bb paBHOMDBL ZOCTYMB KawaoH orTnbibHOW NMHYHOCTH Ko BChMB ,cdepaMmsb
BrracTd ¥ cBobolbl“ Bb onuHakoBod MEph mMoxert MpiobpbcTé cMBICTE M
ggHaucHie MpoBO3INalleHie KaKoro 6l TO HH GHIT0 HEOTHYXIAeMaro npasa Y-
HOCTH.

M Tonoko npu ubnoctHoM® pascMoTphbHiM TOH COBOKYMHOCTH Tpebo-
BaHiH-NIporpaMmbl, KOTOPHIS BLICTABNAIOTCS COLIaJHMCTHYECKHME IBHXEHIEMD
BMBCTE M OIHOBpPEMeHHO cb TpeboBaHieMb IpaBa Ha cydlecTBOBaHie,—mo0-
NyCcTHMa T4 MM MHasg KPWUTHKa ero. [oNbKO TIPHM MONHOME ‘U nociibrosa-
TEIEHOMB MEPEeBOPOTE MOryTH OHITH CO3NAHH rapaHTiM Kb IBHCTBUTENILHOMY
BOTUICHIEHIO 2TOr0 [paBa BB XH3Hb ONWHAKOBO Cb ThMB, Kakb TONBKO

{

1) Beniamuua Mapkopa: ,Kb Bonpocy o COliamMCTHHECKUXB NPOTHAMMaX® M Kpe-
cThsaHcTeE. Exenenbnrusiit wypHans ,Hapoausit BhctHuks* MNe 7. Mait 1906 roga. Crp. 19.
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Bb NPeNnofioNeHiM BO3MOXHOCTH ¥ OCYLIECTBHMOCTH 3TOrQ MepeBopoTa Gop-
MYNUPYIOTCS M BHIGBMTAOTCS Kakif Obl To Hu Guno TpefoBawis Bocbule u
[aHHOE BB 4aCTHOCTH.

Bcskasi nporpaMMa CTPOMTCS ONMTUMUCTH 4 €CKH, Bb Hagekis Ha
Ay4wiANSBEROEMON H B XD HCXONOBE. PYKOBOIMTLCSA MHLIME OCHOBaHIEMS
NpH MOCTPOEHIW TIPOTPaMMbl 3TO 3HauWno Obi svbo BMTAaT: BL obnaxaxs,
npenaBaAck yTONM YeCKUMB MEYTAHIS M b, THOO MONHHHUTLCS H € U 3-
6bwHOMY Xony Bemei, npenasasack OesHanexmHoMy GaTanvsaMy u peaxui-
OHHOMY KBIETHEMY....

H couianucTryeckoe npuxerie Poccin XX sbra, Korna dakts axTyans-
HOCTH (OBACTBEHHOCTH)  PYCCKOM peBomolid BHE BCIKMXB coMEbHIN;
KOTJla M CKEMTHKH ¥ ManoBEphl HE DHCKHYTH YTBEPWIATE, YTO BL Pocciu
poobiue peBoMmoLiM OHThL HE MOXETH MIK HTO OHA TONBKO Bh MOTEHLialb-
HOMB, CKPHITOMB Elle COCTOSHIN; KOrga ,caMobLITHOCTE" DYCCKOH PERONIOLIH,
ceoeobpasie es mpouecca MOXKETb, cHMTaTbes Oonbe 4BMB NpUsHaHHLIME;
KOTHa PpyCcCcKasi MKW3Hb OTKDHIBAETE MPOCTOPL CaMbIMb pPA3HOOODASHEME
BO3MOXHOCTAMB, KOPQd HE HCKIIOHEHA M BOSMOMHOCTL KODEHHOrO MOTpsi-
CEeHifl CaMBIXBL OCHOBL SKOHOMMYECKArO CTPOS;  COLIaNMCTHYECKOE ABHMEHie
NPH TaK¥Xb yCIOBIAXb, ONTUMUCTHYECKM CTPOS CBOIQ MPOrpaMMy, HE MOWETE
He BBIIBUHYTHL 3MEMEeHTapHare npaBa HenoBbHecKaro O6LEXHUTIS, OCHOBHOTO
TpeboBaHia COUiaMCTHUECKOH MONWTHKK NpaBa, npasa Kaufgod NUYHOCTH
Ha cyllecTBOBaHie,

CouianycTuyeckoe ABHMeHie BB Poccm, Hamucapsk 370 Tpebopadie Ha
3HaMeHH pycckoH pesoniouiu, —6Gonbe Bchbx® NPOUYHXB OTMBYEHHOH 3HAKOM®
colliannama, —cBA3aso cBow cynsby cb cyneb0oil PycCKoOil peBoiouin W cyasdy
atoro csoero TpeGoBaHis ¢b cynsboH BehBXB APYTrHXb ed TpebopaHii.

Tpebys npoBosrnaileHis npaBa Ha CYLIECTBOBaHie, KaKb HEOTBEMIE-
Maro M HEeoTHyXKAaeMmaro npaBa Kamaaro rpaxiaHuHa, CaljalHcTHHYecKoe
cosHaHdie JomKHO ObIIO BhICT@BHTE M BCh Th TpeboBaHis, KoTopLis Hepas-
PHIBHO CBS33aHBl Cb 3TMML OPaBOMb H BHB KOTOpHIXB 040 caMo no cebbd
umMbeTs Taxkoe Me, ecny elle He MeHbllee smHadenie, kakb W Bobh jgpyria
npaBa; TaKb HasbiBaeMblsd TPaXAaHCKis cBoboibl M MONHTHYECKiA MpaBa Bb
Haubombe ypbhsannoM® cbBoeM® Bunb. Cb oToi ToukM 3phHia BCE cybmex-
THBHEIS NyGNUYHLIA NpaBa He [PEeNCTABNSIT: H3B Cebs MpocToW CyMME
oTabneHEXE NpaBtk, a Kakb Ou HbkorTopoe ubnoe, obnanaoliee TaKow CBS
3aHHOCTLI0 OTHBMBHEIXEL CBOMXE® 4HacTeH, YTO OTH yTPaThl OfHOM HacTH Ub-
Noe YyMEHbIUAETCS He Ha POBHO TaKylo Xe HacTb, a HAa BENUYMHY Gomnbliyio,
TONY4MBILYIOCS BB pe3ynbTaTh yMeHbUIEHIs W [DYrUX® YacTed, 3HaueHie
KOTOPEIX® HAXORWIIOCH Bb MPAMOH 3aBHCHMOCTH OTh yTepsHHO# uacty. U
BCh ,rpakganckis ceofonbi“. BCh |, NONOXWTENbHLIS NpHTAsaHia' u Bk
,IONATHYECKiA mpasa”, Briga W ofycnosnusas Apyrb Apyra,—sBAAKTCH Cb
STOH TOYKM 3pBHIA ORMHAKOBO WEBHHEIMM U PABHO BaKHBIMH.

[MpaBo xamparo dyenoebka Ha cylmlecTBoBaHie MPAKTHHECKH BbIPAXAETCS
BE DA3NUYHEIXD (OpMaxbh M DPa3NUYHEIXB BHIAXE: Bb JOCTYNB Kb 3eMiub,
BL ofesneyeHiy oTbH BCAKMXD NPENBHABHHBIXEL W HENPEABHABHHHIXE CHAB
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TpUPONiEl B 0BLIECTBEHHBIXE HEYCTPoHCTE: (Bombkans, yahube, rofions, Nagens
¢cKoTa, cTapocTs, ybomecTBo, OespaboTulla, TPONOIMMHUTENBHOCTE pabouaro
BDEMEHH, HEIOCTATOYHOCTL 3apabOoTHOW MmaThl, W MPOY. H MpPOY.), Bh MOfb-
30BaHiM TaKkb HasLIBAEMHMM KyIbTypHeiMH Onaravu (obpasoBaHie, mepe-
OBMKEHIE, MEefUUHHCKas [MOMOLL M MpoY. ¥ npow.) u T. 4. Ho Bek atu dop-
MBI MW BCh ®TH BuOBl [PENNONIaraloTh CcaMOyNpapBleHie W caMoorpanudexie,
KaK'b HEOoOXOOMMYIO TrapaHTiilo CBOEro OCylIecTBNeHid, ¥ NeLeHTpanu3aulio
BchbXxb OPraHoBD BIACTH, Kakb CDENCTBO W NyTh Kb IBHCTBHTENLHOMY OCY-
[ECTRIEHI BTOro NpaBa Ha CYLeCTROBaHIe.

ToyHoe pasMexeBaHie CyOBEKTHBHBIXE NyONHYHBIXG [PaBh, KOTOPHSA
JIMYHOCTh, MMBETH MO OTHOWEHIO Kb OTABNBHEML BHAaMB BAacTH M Ha
OCYLIECTBliEHIe KOTOPHIXL OHa MNPHUTA3AET: Kb PAasNHYHLEIMB OpraHaMb H
VUDEXAEHIAMD BNACTH, Bb 3aBUCMMOCTM OTH pasfliiuis XapaxkTepa r[pasa |
OpraHM3aliy CaMWXb OPraHOBL W yuUpemIeHiH, He BXOOMTE BBH Npenbisl
NOCTaBJieHHOH Hamyu sajadd. Mbl orpaHuuuMcsa 30bchb OOLMML  YTBEPKIES-
HieMb, 4To HhUCTBUTENLHAA peanusauis oTABILHON MMYHOCTLIO CBOEro Mpa-
Ba Ha MMHMMYMDb 2apaboTHON NnaTh, Ha [ONL30BaHie CaHUTapHO-THTieHM-
YECKMMM YCRyraMy M I[pod. T. 1., NMPelbaABNsOMEN MpHTA3aHia Kb UEHT-
pansHOM BMACTM WNH Kb MBCTHBIME OpPradaMb, Bb 3HAYHTENbHO Oonblien
CTEMEHW 3dBUCHTB OTH CTENEHW M (ODPMEl yHacTis ero Bb BTHXD LEHTpask-
HBIXB WM MBCTHBIXB JIPABICHIAXE, OTH MOMEHTa MNpHONMKEHIA U coBNapeHis
cyOBEKTA BIACTH CL CYOBEKTOMB NpaBa, HEXENH OTh TOYHArO YCTAHOBIEHIA,
KaKoe HMEHHO yYpexneHie onpenbnsers 2TOTh MHHUMYME 3apaboTHol AaTH,
OKa3HBAETE CAHUTAPHO-THMiEHWYECKIS YCJIYTH ¥ Tpod,

He Tombko BubWHIA ycrnosiss ¥ GdopMbl, a BHYTPeHHEe copgepanvie U
IBATENBHOCTE, ONPenbnaioTs GakTUYecKoe 3HadeHie BCHX® OpraHoB®L BIACTH
H CaMoH BRAcTH, B: TOMB dHMcnh M ponlb MXb ANA MPOBENEHIs BB XHU3HL
[POBO3IIAWIEHHATO NpaBa. Bb yCTaHOBIEHIM BHYTPEHHEHR CBA3HM MEWAY NpU3-
HaKHEIMB 32 JAHYHOCTBIO MPABOME M BO3MOXHOCTBIO M IKENAHIEMB CaMOH
NMHYHOCTH OCYLIECTBHTL CBOE IPAB0, Y4acTBOBAaTh Bb CBA3AHHBIXB Cb 3THMD
[IPABOMB Pa3THYHBEIXG MPOABNIEHIAXE BIACTH,—JIEXNHTE 3a5I0r'e (GaKTHYECKOH
peanusaliy Kakoro 6u TO HM OBUIO OTBNEYEHHATO MPABOBOTO MPHHLMIA.

[apauTis ke 3Toro BB KOHI'B KOHLIOBE BCEDAa H [OBCIOAY 2aKIOUA-
Jack H 6}/)16'1'13 3AKITIYATLCA Bb TOMB, ..‘{Toébl Kawxjad JHYHOCTh,—KaKb
XOpOLIO thopMyTHpyeTh 8To KHCTSIKOBCKiH,- -NDOHHMKaNack CO3HaHIEMB CBO-
ero 4enoBhYECKAro HOCTOMHCTEA H CBOHXE CYOBEKTHBHBIXB MNYGHHYIHEIXE
npasb. [IpoHHKIIHCE CO3HAHIEMD MPAR® KAWKIOH JIHYHOCTH BB OTHBILHOCTH,
Ka¥IblH Jo/ieHs O0pOThHCS Kakb 3a CBOM MpaBa, Takb U 3a MpaBa BohXb
JHUB, €ro OKPYXaoWKWXb., 1ONLKO MyTeMb Bceobuielt ewenHerHod u Oya-
HHUYHOH VIopHOH OGopbbel cBofofga IJHYHOCTH BO BehXb €9 BHAaXb W BO
Bchxb chepaxd KUIHM MOMETE CTaTh (PAKTUYECKUMB LOCTOSHIEMD Kamnaro
¥ HEOTHEMJIEMOH NPHHALNIEHHOCTLIO BCero Hapopa. ).

') B. A. Kucrsxosckiv, ,[lpasa uyenopbka u rpakpanmva“. Ewmewbc. Mypuans
»Bonpockr XMusnu® 1905 r. Me 1 crp. 141—142.
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ComianucThbeckas OONUTHKA K [paBa MMEBETH CBOeH 3anayedt copra-
HU30BATE BbL STOMD HANpPABMEHIM colianHcTuyeckoe MHbHie. CouianucTi-
Yyeckis mapTid, LOCTMIHYB®L MOMEHTA COBNafeHid cuisl cBoero MubHIA ch
CHIIGH CBOEH BRacTH, MUMBITE CBOe# 3ajayuedl pasBepHyT- CBOE 3HAMA Ha-
CKONbKO BO3MOMNHO IIMPEe W [IPOBO3IJIACHUTL KATaNor'b HEOTUYHIAEMBIXE
fpasb JIHYHOCTH HAaCKOJIBKO BO3MOMHO Tonuhe.

Hoc signo vinces! Tonexo cv 5THMB 3HaMeHeMb—nobbaal...

A
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